Photo #1 - Looking west along Pellitt Lane, road verge and Ellerman Park on left of photo

3 Pellitt Lane Dural - 1035/2019/JP
We object to the proposal for 3 Pellitt Lane, Dural for the following reasons:
1.
No widening of Pellitt Lane should be undertaken on the southern side. This would remove
Council street trees that form part of the interface with and view of Ellerman Park (Photos #1 & #2).
The applicant proposes the removal of the trees due to the services that would need to be relocated
on the northern side. Instead the trees on the Council verge should be preserved and the applicant
pay to underground the powerlines in front of the site. This can be done on a pole to pole basis and
is now being required by Hornsby Council for certain medium density housing developments.
Council should not sacrifice the trees on the Council road reserve when there is a viable option that
can be undertaken at a cost to the proponent, rather than at a loss to the community. It is noted that
the trees in Ellerman Park and the trees on the Council road reserve form part of a remnant
Endangered Ecological Community of Sydney Turpentine Ironbark Forest.

Photo #2 - Looking west along Pellitt Lane, Ellerman Park on left of photo
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2.
The Bushfire Protection Assessment (BPA) by Travers Bushfire and Ecology dated December
2018 states that -

It is clear therefore that not only is an Asset Protection Zone (APZ) needed on the Baptist Churches
NSW Property Trust property but also that bushfire hazards affect several sides of the site, as
described in the Executive Summary of the BPA (below). An APZ is required external to the site on
several sides, not just on the Baptist Church Property Trust side. The BPA states that -

3.
Which other properties these APZs affect can be ascertained from the following information.
With regard to "beyond Pellitt Lane to the south" •
•
•
•

the required APZ according to the BPA is 30 metres across Pellitt Lane (Figure #1)
from the site boundary on Pellitt Lane to the Council verge on the other side of the lane is 10.4m
from the site boundary on Pellitt Lane to Ellerman Park on the other side of the lane is 15.2m
APZ therefore extends approximately 15 metres into the land (less a few metres from the villas to
the site fence)

Figure #1 - APZ required across south Pellitt Lane is 30 metres

It appears that not only would this bushfire Asset Protection Zone include the
road verges but would also include the Ellerman Park Endangered Ecological
Community of Sydney Turpentine Ironbark Forest (STIF).
If this is indeed the situation, and we believe that it is, it is considered that it would be unacceptable
for The Hills Shire Council to agree to a private Asset Protection Zone over Council owned RE1 land.
The closest villa to Pellitt Lane must be 30 metres from the southern edge of the tar roadway
ie the STIF trees on the Council road reserve.
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4.
The RE1 land that is Ellerman Park includes the whole of the parcel of land on Pellitt Lane, to
the south of the proposed development site, including the Endangered Ecological Community of
Sydney Turpentine Ironbark Forest (Figure #2).
.

Figure #2 - Council owned RE1 land on the corner of Pellitt Lane, south of the proposed development

It would be inconsistent with the Hills Shire Council Local Environmental Plan,
Objectives of Public Recreation Zone, to permit an easement for a private
bushfire Asset Protection Zone on this land (below).
The Hills Local Environmental Plan 2012
Land Use Table Zone RE1

Zone RE1 Public Recreation
1 Objectives of zone

• To enable land to be used for public open space or recreational purposes.
• To provide a range of recreational settings and activities and compatible land uses.
• To protect and enhance the natural environment for recreational purposes.
2 Permitted without consent

Environmental protection works
3 Permitted with consent

Boat launching ramps; Building identification signs; Business identification signs; Car parks; Centre-based
child care facilities; Community facilities; Emergency service facilities; Environmental facilities;
Information and education facilities; Jetties; Kiosks; Markets; Recreation areas; Recreation facilities
(indoor); Recreation facilities (major); Recreation facilities (outdoor); Respite day care centres;
Restaurants or cafes; Roads; Take away food and drink premises; Water recreation structures
4 Prohibited

Any development not specified in item 2 or 3
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5.
It is worthwhile noting that the Hornsby Shire Local Planning Panel recently refused a
development application where the applicant wanted an easement over land owned by Hornsby Shire
Council, for the purposes of a private bushfire Asset Protection Zone. As Hornsby Council's Report
for the Local Planning Panel LPP20/18 stated -

The Notice of Determination states -

And

And

And

We trust that the Hills Shire Council will be of the same view in its protection of the RE1 Public
Recreation land that comprises Ellerman Park.

It would set a terrible precedent in the Hills Shire should the Hills Shire Council
permit private bushfire Asset Protection Zones over its parks.

6.
It is therefore considered imperative that the 30 metre Asset Protection Zone (APZ) must be
contained wholly within the proposed development site where the site abuts Pellitt Lane. Council
should not be obliged to keep the road reserve maintained as a private Asset Protection Zone.
Indeed it would be considered appropriate for trees characteristic of the STIF vegetation
community to be planted on the northern road reserve of Pellitt Lane to enhance the rural
character of the area and assist in biodiversity connectivity. This should be done at a cost to the
development not to Council (ie ratepayers).
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7.
It is considered that an easement over Ellerman Park for a private bushfire Asset Protection
Zone would be inconsistent with the Local Government Act Chapter 6, Part 2, Division 2, Section 36G
Core objectives for management of community land categorised as a park -

Local Government Act 1993 No 30
Chapter 6 Part 2 Division 2 Section 36G

36G Core objectives for management of community land categorised as a park

The core objectives for management of community land categorised as a park are:
(a) to encourage, promote and facilitate recreational, cultural, social and educational pastimes and activities,
and
(b) to provide for passive recreational activities or pastimes and for the casual playing of games, and
(c) to improve the land in such a way as to promote and facilitate its use to achieve the other core objectives
for its management.

8.
Planning for Bushfire Protection 2006 Section 3.3 Exceptional circumstances for APZs (b)
APZs on adjoining lands states that "Easements should not be considered where the adjoining land is
used for a public purpose" -

9.
It is noted that a solid "radiant heat barrier" is proposed along the fenceline where the site
abuts Pellitt Lane. While this heat shield may reduce the radiant heat level at the villas to attain the
required BAL construction levels, this does not appear to sufficiently reduce the width of the APZ to
what is required, while at the same time not including the road verge and Ellerman Park in the APZ.
Even at the minimum APZ quoted by the Bushfire Protection Assessment as being provided (25
metres) many metres of Ellerman Park and the whole road reserve would still be included in the APZ.
It should be noted that PBP Section 4.2.7 of Planning for Bushfire Protection, Special Fire Protection
Purpose Developments states that "APZ distances are the key BPM (Bushfire Protection Measure)".

10.
A solid metal heat shield barrier of 1.8m height along the the fenceline where the site abuts
Pellitt Lane, is inconsistent with the Hills Shire Council DCP, 4 May 2018, Part B, Section 1, Rural, 2.
New Development, Development Control, General Controls, Front fences, which states that front
fences "Must be of open style and not be of solid masonry or solid panel construction". A solid panel
construction heat shield barrier of 1.8m height is inconsistent with the rural character of the area.

11.
There are other properties that the Asset Protection Zones affect, which can be ascertained
from the following information. With regard to "the forest vegetation external to the north-eastern ...
boundaries of the site" •
•
•
•

the required APZ according to the BPA is 68 metres across Wirrabara Road (Figure #3)
from the site boundary on Wirrabara Rd to Council verge on the other side of the road is 15.7m
from the site boundary on Wirrabara Rd to fence on the other side of the road is 20.1m
APZ therefore extends into the land on the other side of the road. Not only does this include the
road verges but also extends into the bushfire hazard on private property (Photo #3) at 2A
Wirrabara Rd. This equates to 68m less approx 30m metres from the villas to the site fence
Figure #4 and 20m across Wirrabara Road to the fence of 2A Wirrabara Road, leaving at least
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Figure #3 - APZ required across Wirrabara Rd is 68 metres (actually 70m)

Photo #3 - APZ required across Wirrabara Road goes into private land at 2A.

Figure #4 - Villas only a few metres from the boundary fences

The closest villa to Wirrabara Road must be 70 metres from the from the eastern edge of the
tar roadway ie the trees on the Council road reserve in front of 2A Wirrabara Road.
Indeed it would be considered appropriate for trees characteristic of the Sydney Turpentine
Ironbark Forest vegetation community to be planted on the western road reserve of Wirrabara
Road to enhance the rural character of the area and assist in biodiversity connectivity. The
power lines should be moved underground on the western road reserve. Both this and tree planting
in the road reserve should be done at a cost to the development not to Council.
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12.
No positive covenant has been entered into, that we are aware of, with the owner of the
property known as 2A Wirrabrara Road. No such positive covenant has been provided by the
applicant. As can be seen in Photo #3, there is significant bushfire hazard vegetation on 2A
Wirrabara Road and this is confirmed in the Bushfire Protection Assessment by Travers Bushfire and
Ecological Consulting.

13.
If the APZ across Wirrabara Road, "external to the north-eastern boundaries of the site" is
reduced to 50m as suggested in the Statement of Environmental Effects page 38 (but not supported
by the Bushfire Protection Assessment), coincidentally the APZ would extend exactly to the property
fence at 2A Wirrabara Road, which contains the significant vegetation hazard. However, the trees on
the Council road reserve would still need to be removed for the APZ.

14. It is noted that the following diagram from the Bushfire Protection Assessment (Figure #5)
shows a 25 metre APZ from the buildings on the proposed site to the fence of Ellerman Park. Yet it
does not take into account the Sydney Turpentine Ironbark Forest vegetation on the 5 metre wide
road reserve.

Figure #5 - Proposed APZs according to the Bushfire Protection Assessment

15.
Figure #5 also references part of the property that is 2A Wirrabara Road as "managed land".
We believe that land cannot be considered as "managed land". As can be seen from Photo nos #4 to
#7, the land directly opposite the proposed development site is unmanaged bushland. While it may
have a driveway in it and some buildings, we feel that there is nothing "managed" about that
bushland.
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Photos #4 to #7 - Unmanaged land on north-eastern side of Wirrabara Road
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16.
The following Table from Planning for Bushfire Protection 2006 (Figure #6) confirms that the
minimum Asset Protection Zones in metres for Special Fire Protection Purposes (which include
Seniors Living accommodation) are:
•
•

For remnant vegetation (Ellerman Park) - it is deemed to be "Rainforest" - on a flat slope the
minimum APZ is 30 metres
For "Forests" vegetation (2a Wirrabara Rd) on a slope of 0⁰-5⁰, the minimum APZ is 70 metres

Figure #6 - Minimum Asset Protection Zones for Seniors accommodation

17.
However Planning for Bushfire Protection 2006 (PBP) Section 4.2.7 Standards for Bush Fire
Protection Measures for Special Fire Protection Purposes states that in developments where ember
protection is not feasible (such as where day-to-day access is needed for residents and staff), "then
setbacks greater than 100 metres from bushland should be adopted". It is clear then, that
covenants for the APZs over Ellerman Park and 2a Wirrabara Rd would be essential for the
development to proceed. The relevant excerpts from PBP Section 4.2.7 are as follows -
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18.

The Bushfire Protection Assessment by Travers Bushfire and Ecology states that -

However, the land is not "controlled" by the applicant. The RFS Planning for Bushfire Protection
2006 states that -

That is not the arrangement that the applicant has made with one of the adjoining property owners by
way of a Section 88B agreement. From our understanding of the Section 88B agreement, attached
to the Bushfire Protection Assessment, it is the Baptist Churches of NSW Property Trust that would
be responsible for maintaining the APZ under that covenant (Figure #7) -

Figure #7 - Excerpt from Section 88B covenant
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We believe that this would not be considered to be an acceptable "exceptional circumstance" to the
RFS as the RFS requires that the owner/occupier of the land who has benefitted from the easement
SHALL be responsible for maintaining the APZ. The is nothing equivocal or ambiguous about the
word "shall". It is the equivalent of the word "must".

20.
The Bushfire Protection Assessment also includes a letter from the applicant's representative
to the Baptist Churches of NSW Property Trust. This letter states that there is to be a "private
contractual agreement between the church and our client (Wirrabara Village Pty Ltd)". The letter
further states that "the terms of this agreement and indemnity need to be documented by way of a
deed" as "they cannot properly be included in the positive covenant".

It appears there will be no covenant on the Title Deeds that ensures the Asset Protection Zone is
maintained in perpetuity by the owner of the development site. Despite the following statement being
made in the Bushfire Protection Assessment, the asset protection zone will NOT be assured through
an 88B easement agreement. It is to be only covered by way of a private agreement between the
church and the owner of the proposed development site.

21.
It cannot be guaranteed that the Baptist Churches of NSW will own the adjoining property in
perpetuity, or even for the life of the development. In the event that the Baptist Churches should sell
the property, the private agreement between the church and the owner of the proposed development
site would appear to serve no purpose.
A future owner may not agree to a private arrangement whereby the owner of the proposed
development accesses their property in perpetuity to carry out works. As clearly stated in Planning
for Bushfire Protection 2006 Section 3.3(b) -
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22.
It is noted that the Conveyancing Act 1919 Section 88B Creation and release of easements,
profits a prendre and restrictions on use of land by plans 2(b) prescribes, with regard to easements,
the requirement for "what easements, if any, referred to in section 88A are intended to be created
burdening land comprised in the plan and in whose favour those easements are intended to be
created". The 88B positive covenant provided by the applicant does not do that. In fact the 88B
states the total opposite of in whose favour those easements are to be created. It appears that
nothing on the Title Deeds would show that Wirrabara Village Pty Ltd would have responsibility for
maintenance of the Asset Protection Zone on the Baptist Churches of NSW Property Trust land.

23.
It therefore appears that the current proposed Section 88B agreement may not be sufficient to
guarantee that the Asset Protection Zone on the land owned by Baptist Church Property Trust will be
managed in perpetuity by the owners of the proposed development site. Nor is a private agreement
a guarantee that it can be managed in perpetuity.

24.
Furthermore, no final Private Contractual Agreement with the Baptist Church Property Trust
has been provided to Council by the applicant. This is inconsistent with Planning for Bushfire
Protection 2006 Section 3.3 which states that "details of the proposed easement and the adjoining
owners consent should be submitted with the development application". While a Draft
Covenant has been provided, no actual agreement (ie signed by the Baptist Church Property Trust)
appears to have been provided by the applicant.

25.
The Hills Shire Council should have its legal team ensure that any covenant and private
agreement would be consistent with the RFS requirements (below) as well as being enforceable in
perpetuity.

And

The Hills Shire Council should NOT consider countersigning the 88B covenant as it is currently
proposed, until it is confident that the proposed covenant itself guarantees the maintenance of the
Asset Protection Zone in perpetuity, in accordance with the requirements of the RFS.

