Pair of Powerful Owls photographed in the Forest
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EXHIBITION PROCESS
•

The Draft DCP exhibited for the proposed development at 55 Coonara Ave, West Pennant Hills,
states in Clause 2.4 Vegetation Development Controls (a) "Future development on the site
should include a Vegetation Management area of approximately 18ha over the significant
vegetation located in the southern portion of the site".
However it is stated in the Planning Proposal that "It is proposed to apply the E2 Environmental
Conservation zone to approximately 12ha of forested area between the R4 High Density
Residential zone and the rear boundary of the site".
That is a 50% difference in the area of Forest that would be preserved and protected.
The community cannot have confidence in the outcomes for the remnant Critically
Endangered Ecological Community of Blue Gum High Forest and the remnant Endangered
Ecological Community of Sydney Turpentine Ironbark Forest if it does not know how much of the
Forest is being preserved and protected.
It is considered that the conflicting information provided in the Public Exhibition with
regard to the zoning and protection of the significant vegetation is misleading to the
community and does not provide certainty of outcomes. The planning proposal must be
re-exhibited with correct and consistent material particulars to ensure procedural fairness
to the community.

•

It has been brought to our attention that it appears that none of the residents of Coonara Ave,
West Pennant Hills, that live DIRECTLY OPPOSITE the site at 55 Coonara Ave, received
Notification of the Public Exhibition for this Planning Proposal. Upon being advised that one of
those residents had not received Notification, on the last weekend before the end of the public
exhibition period a member of a local community group door-knocked along that whole stretch of
Coonara Ave. NOT ONE OF THOSE RESIDENTS that were spoken to had received Notification
nor indeed knew that the proposal was currently on exhibition.
These residents would be directly impacted by the proposed development. As neighbours
that are adjoining the site, they should have been notified of the public exhibition. This is
not simply a Development Application for a single dwelling that impacts only upon the neighbours
on either side. This is a massive development that is being proposed which will impact on a large
number of West Pennant Hills residents. Those residents on Coonara Ave have not been
dealt with fairly with regard to this planning proposal.

Environmental Planning and Assessment Regulation 2000
Current version for 28 February 2019 to date (accessed 29 May 2019 at 22:25)
Part 6 Division 7 Clause 88

88 Who must written notice be given to?
(cf clause 65 of EP&A Regulation 1994)

(1) Written notice of the development application must be given:
(a) to such persons as appear to the consent authority to own or occupy the land adjoining the land to
which the application relates, and
(b) to such public authorities (other than relevant concurrence authorities or approval bodies) as, in the
opinion of the consent authority, may have an interest in the determination of the application.

While some residents may have made a last minute short-form submission to ensure that Council
was aware that they object to the proposal, the residents of Coonara Ave that reside opposite
the site have not been afforded the opportunity to make detailed submissions because
Council did not Notify them of the Public Exhibition.
Hills Shire Council would be aware of the Land and Environment Court NSW judgement
Wirrabara Village Pty Ltd v The Hills Shire Council. While this judgement refers to a Seniors
SEPP development, it does reference "the indisputable position that "adjoins" means "near to" or
"in the neighbourhood of" " (below).

The Coonara Ave residents adjoining the site, that is being on the opposite side of Coonara Ave
to the site, have not been afforded procedural fairness with regard to the Public Exhibition of the
planning proposal. They were only made aware of the Public Exhibition less than one week
before the closing date for submission, and then only by one of their neighbours not by Hills Shire
Council. As such they have not been provided with the opportunity to make in-depth submissions
on the impact that this planning proposal will have upon them in particular. The planning
proposal must be re-exhibited to afford these residents procedural fairness.

•

The documentation provided for the Public Exhibition all indicates that the Critically Endangered
Ecological Community would be held in private ownership:
o The exhibited Draft DCP states that "the ongoing maintenance of the significant vegetation
on the site" will be borne "at cost to any future residents on the site"
o The Biodiversity Assessment states that "It is proposed to dedicate the remnant and regrowth
vegetation as a Stewardship Site". We understand that Stewardship Site only applies to
private landholders.
o The Planning Proposal states that "It is proposed to apply the E2 Environmental
Conservation Zone to approximately 12ha of forested area...This zoning will provide the
highest level of protection possible over privately owned land".
However the Voluntary Planning Agreement Clause 27.3 states:

Additionally on 28 May 2019 Mirvac development director Adrian Checchin was quoted in the
local Hills Shire Times as saying “We look forward to working with the State Government and the
community on Mirvac’s offer to dedicate the Forest Area as regional open space. We recently
received a notification the State Government are currently reviewing the offer in consultation with
the Hills Shire Council".
It appears clear that it is both the Hills Shire Council and Mirvac intention that the Critically
Endangered Ecological Community would be held in public ownership.
Hills Shire Council has publicly exhibited a Draft DCP which states that the site will be owned
by one entity and that the owners will pay to maintain the Forest, and further documentation
that states the CEEC will be protected by E2 Environmental Conservation zoning and that it will
be held in private ownership while Council has been meeting with the proponent and the State
Government to pursue a different outcome. Exhibited documentation must provide certainty of
outcomes, not be exhibited with conflicting information from Council.
The planning proposal must be re-exhibited with correct and consistent material
particulars to ensure procedural fairness to the community.
•

We are therefore of the opinion that the Public Exhibition is fatally flawed as:
o The Hills Shire Council has provided conflicting information on what is arguably one of the
most important issues regarding this development proposal, thereby providing the community
with no clarity, transparency or assurance regarding the outcomes for the Critically
Endangered Ecological Community, in particular the amount of CEEC that is to be protected.
o The Hills Shire Council has failed to Notify adjoining residents of the site.
o The Hills Shire Council has provided documentation that states the Critically Endangered
Ecological Community will be protected and preserved by a E2 Environmental Conservation
Zone in private ownership while the Voluntary Planning Agreement indicates otherwise. The
Draft DCP as exhibited would therefore be incorrect.
Hills Shire Council must re-exhibit the proposal for the required notification period,
notifying all residents that adjoin the site, with the above matters concerning the Forest
component addressed, thus ensuring that the information Council provides in the Public
Exhibition is accurate, transparent and is not misleading for the community.

ENVIRONMENT
CRITICALLY ENDANGERED FOREST
•

A significant part of the site is covered in critically endangered Blue Gum High Forest and Sydney
Turpentine Ironbark Forest. E2 Environmental Conservation zoning must be applied to the site as
previously agreed to by Mirvac and the Hills Shire Council.

•

The ownership and management in perpetuity of the endangered Forest by a State Government
entity must be finalized as part of this planning proposal, not as an afterthought.

•

According to the exhibited Draft DCP "the ongoing maintenance of the significant vegetation (the
Forest) on the site, (will be) at cost to any future residents on the site". ie the unit owners will
pay to maintain the Forest. This would be an unacceptable outcome as there would be
conflicting demands made on the body corporate for funding and the priority would necessarily
have to be for maintenance of roads, street lighting etc.

•

E2 zoning by itself is insufficient protection without a permanent conservation covenant as
Council can apply in the future to have the E2 zoning changed, as it is doing now by changing the
zoning from B7 Business Park to R4 High Density Residential.

•

The documentation on biodiversity that Mirvac has provided for this public exhibition proposes
that it will "dedicate the remnant and regrowth vegetation as a Stewardship Site, which has a
permanent conservation covenant with tied funding for its conservation management in
perpetuity". Yet no such covenant is included in any exhibited Council documentation.

•

Mirvac has now stated that “Should the State Government take up the offer no conservation
covenant would be required as the forest would be publicly owned and maintained and zoned for
environmental conservation".

•

Yet after more than three years of development negotiations the State Government has not taken
up Mirvac's 'offer' to own and maintain the Forest. The exhibited Council documents show that
Council will most likely own the Forest and the unit owners pay for its maintenance. This is the
worst possible outcome for the Forest apart from 2017 proposal to build on the whole
Forest.

•

There is no surveyed boundary line showing where is the change from the E2
Environmental Conservation Zone of the Forest to the Medium Density and High Density
Residential Zones. It is unacceptable to have a vague line on a generalized figure of the various
Zones. Otherwise the boundary with the Forest could be 'pushed' back to accommodate the
Residential Zone with subsequent loss of Critically Endangered Forest trees with no oversight or
accountability. There must be an accurate boundary surveyed and provided as part of the
exhibition process to prevent unnecessary loss of the Forest and to provide certainty to
the community as to the outcome that the Forest is being fully protected.

•

It is proposed that the Forest would be fully accessible to the public as Regional Open Space.
This remnant Critically Endangered Ecological Community Forest is unique in its formation of tree
canopy, sub-storey and understorey. Virtually nowhere else in Sydney, which is the only area in
the world that this CEEC exists, is there such a large intact remnant CEEC Forest ecosystem.

•

Cumberland State Forest no longer has a complete ecosystem of flora and fauna, having been
cleared in the 1930s. As the Mirvac site has been in constant private ownership only limited
access was permitted to the local residents. Permitting total public access to this Forest would
have a negative impact on the mid-storey and understorey of this remnant Forest.

There must be no access for trail bikes (whether motorbikes or cycles) or unleashed dogs.
Access must be limited to existing formed trails only. No access should be allowed into the
riparian zones which is the roosting habitat of the Powerful Owl. As such open access to the
Forest must be prohibited.
The E2 Environmental Conservation zone of the Forest is not suitable for use as Regional
Open Space. Full public access is considered to be not only unacceptable but irresponsible. This
is a rare and unique Forest. It is far more ecologically sensitive than the adjacent Cumberland
State Forest as it is remnant Forest which the State Forest is not. Dedication of the Forest as
Regional Open Space must not be allowed.
•

It can be seen from comparison of an Office of Environment and Heritage (OEH) 2013 map of the
Blue Gum High Forest (Diagram #1) and a 1943 aerial image (Diagram #2) that,

IBM reinstated the Blue Gum High Forest (in red) in the
areas surrounding their buildings which had been cleared for orchards. The
Cumberland State Forest has also reinstated Blue Gum High Forest where the Blue Gum High
Forest had been cleared for farming.

It is considered unconscionable that Mirvac now wants to clear fell the whole
area that IBM had reinstated of this Critically Endangered Ecological
Community as well as bulldoze areas of remnant Forest in the northeast corner, the eastern
boundary, the western boundary and part of the southern interface with the residential
component.

Diagram #1 - OEH 2013 map of Blue Gum High Forest

•

Diagram #2 - 1943 image shows BGHF & orchards

A further comparison with the proposed bushfire Asset Protection Zone map (Diagram #3) shows
the extent of clearing of the remnant CEEC that what was originally part of a large combined site
of Blue Gum High Forest.

It can be seen that the whole of the APZ and the whole development footprint
is within the remnant and IBM-reinstated Blue Gum High Forest.
Vast swathes are proposed for removal. This is totally unacceptable.

Diagram #3 - APZ extends into remnant BGHF

•

Diagram #4 - Ecological Report does not show reinstated BGHF

It is significant to note that the information provided by Mirvac's ecologist for the Gateway
Determination OMITTED TO ADVISE that the vegetation around the IBM buildings was
reinstated Blue Gum High Forest. Indeed, the key provided with the Vegetation Map on page 18
of the ecological report dated 7th March 2016, simply referred to these areas as containing
"canopy trees" (highlighted below). We therefore feel that the paucity of accurate information
provided for the Gateway did not and does not enable the consent authority to give proper
consideration to the proposal.

MIRVAC'S BIODIVERSITY POLICY
•

Mirvac has a Biodiversity Policy, last revised in May 2018 (below). The following excerpt states
that "Mirvac understands that biodiversity describes ... the diversity of ecological communities
and genetic diversity". Mirvac should then understand that removing almost 2,000 trees of CEEC
species that have a genetic diversity that is different to that within the remnant CEEC Forest,
DOES NOT in any way protect, enhance, restore or offset the removal of these trees.

•

The Biodiversity Policy also states that Mirvac is committed to:
o
o
o
o
o
o

having a net positive impact on biodiversity
evaluating biodiversity impacts through the site selection process
minimising adverse environmental impacts
maximising beneficial impacts
support endemic flora and fauna
improving the biodiversity contribution of projects

It is considered that for each of these commitments, Mirvac has spectacularly
FAILED to implement these commitments for this development proposal. We
feel that the best that can be said for these commitments are that they are a good marketing tool.

•

The Biodiversity Policy also states that Mirvac aims "to be an overall positive contributor to
environmental sustainability". We can see no environmental sustainability in:
o demolishing seven buildings that have recently been refurbished and have many years of
serviceable life left in them (Photos below)
o nor in removing almost two thousand Blue Gum High Forest species trees without
Offsetting a single one of those trees (only by suggesting that the offset is covered by
Mirvac not bulldozing the rest of the site
o nor in ripping apart two riparian zones.
We think this is a spectacular
sustainability.

MIRVAC FAILURE

when it comes to environmental

The newly refurbished IBM buildings and spectacular surrounds - photos courtesy of Mirvac

HEIGHT OF BUILDINGS IN THE FOREST
•

There must be no height of buildings designated on the LEP Proposed Height of Building Map. If
the land is to be dedicated to either local or state government, there should be no designated
Height of Building on the Forest areas. All other bushland areas on Hills Council's Height of
Buildings Maps are shown to have NO designated heights.

•

Hills Council was prepared to allow Mirvac to build houses across the whole Forest in 2017.
Allowing a 9m building height on the supposed E2 Environmental Conservation areas of Forest
could facilitate that again in the future.

•

There must be NO proposed Height of Buildings on ANY of the E2 area. It must be coloured
white on the Height of Buildings Map, the same as all other Government owned bushland areas.
Or is Mirvac/Council preparing for the Forest to be owned by the unit owners?

•

Mirvac and Hills Shire Council must be transparent in its proposal. We feel that the
proposal as exhibited lacks transparency and lacks certainty for the community.

KOALAS HAVE BEEN RECORDED in the Cumberland State Forest and adjacent Mirvac site
•

This Koala habitat must be preserved, including the foraging trees which are growing alongside
the IBM buildings as well as along the northern, eastern and western boundaries of the site. State
Forestry employees have recorded and photographed Koalas and have reported that they were
probably wild.

•

Mirvac has provided a letter to Hills Council and the Department of Planning with regard to
Koalas on the site which states "This species (Koala) has not been observed on the subject site
or within the adjacent Cumberland State Forest" and "innumerable formal and informal fauna
surveys" have been undertaken by Forestry Corporation associates, students and local bird
observers and "No Koala has ever been reported during any of these myriad activities by
professionals and experienced citizen scientists".

•

However a 2018 Forestry Corporation of NSW Report stated that Koalas had been sighted in the
Cumberland State Forest and adjacent Mirvac site. Numerous media reports quoting professional
Forestry personnel have also recorded and photographed sightings of Koalas. We are in
possession of a Forestry email which states that a koala was tracked for three months in the
Cumberland State Forest, detailing times and dates, and that "State Forests of NSW
researchers indicated that due to the muscle mass of the male koala, it was most probably
a wild one".

•

We therefore believe the letter provided by Mirvac stating "No Koala has ever been reported" is
factually incorrect and must therefore not be considered in any assessment of this proposal.
Given that the recorded sightings were by Forestry professionals it is considered that, contrary to
Mirvac's letter to Hills Council and the Department of Planning, the Atlas of Living Australia
record is correct. It is therefore considered unacceptable that Mirvac would seek to have the
Atlas record of the Koala sightings removed.

•

The Mirvac site and adjacent Cumberland State Forest are Koala habitat. The Forestry
email indicated the tree species that the wild Koala used while it was being tracked were
Acacia, Alphitonia excelsa, Eucalyptus angophoroides, Eucalyptus grandis, Eucalyptus
paniculata, Eucalyptus microcarpa, Eucalyptus pilularis, Eucalyptus propinqua, Eucalyptus
punctata, Eucalyptus salinga, Eucalyptus sideroxylon.

•

Furthermore, additional trees identified by the Australian Koala Foundation as being food trees
for Koalas, including Eucalyptus parramattensis and Eucalyptus resinifera, as well as those
identified in Mirvac's letter, Eucalyptus tereticornis, are growing within the Mirvac site around the
existing buildings.

•

The relative abundance of Koala food trees shows that the site must be considered as Koala
habitat. The site has habitat corridor continuity via Darling Mills Creek to Bidjigal Reserve all the
way to the Parramatta River corridor. This valuable suburban Sydney Koala habitat must be
preserved for future generations not just bulldozed for more high rise development.

•

It must be noted that a large proportion of the remnant trees around the northeastern and
northern perimeter, as well as the IBM-reinstated areas of Blue Gum High Forest, consists of
Blackbutt (Eucalyptus pilularis) trees. The Blackbutt leaves are a favourite Koala food (City of
Newcastle Blackbutt Reserve fact sheet).

SYNTHETIC TURF MUST NOT BE USED
•

Synthetic turf must not be used in this ecologically sensitive area. Beads of cryogenic rubber
and/or plastic can 'migrate' from the edges of synthetic turf which would enter directly into the
Forest ecosystem.

•

The playing fields are in the middle of the Critically Endangered Ecological Community and
Cumberland State Forest area. We are greatly concerned that the stormwater runoff from this
synthetic product, which is made from recycled tyres or plastic, usually over a sand base, will be
directed into the CEEC and thence into Darling Mills Creek.

•

Stormwater from this synthetic product would have a detrimental impact of the Forest. The
playing fields are less than 100 metres from Darling Mills Creek which is a direct tributary of
Parramatta River.

•

The surface temperature of synthetic turf compared with natural grass can be up to 20⁰C higher.
Surface temperatures at other local synthetic turf sports fields have been measured at up to
81⁰C. The area will act like a heat island and greatly increase the 'edge-effect' on the CEEC
Forest and the Cumberland State Forest.

•

Hills Shire Council does not appear to have undertaken a Risk Management Assessment of the
use of this plastic and rubber-based product in this bushfire-prone area. The effects of a bushfire
in the Forest would have a detrimental impact on the fauna and fauna of the site, the adjacent
Cumberland State Forest and Darling Mills Creek, not to mention the health of surrounding
residents.

•

We understand that the West Pennant Hills Valley is very short of sports fields and that artificial
turf appears attractive given its higher usage rates compared to natural grass. However we
believe that a plastic playing field is highly inappropriate for the Coonara Avenue site. There are
numerous and significant problems with plastic which outweigh enhanced usage rates especially
when considering that particular site.

•

The proposed playing field is located in a very sensitive environmental position within the
catchment of the Parramatta River between the Cumberland State Forest and the site’s remnant
Blue Gum and Turpentine forest. Mirvac’s proposal for the rezoning and development of this
site includes a early report from their own environmental consultants which states that
grass cover should be maintained in recreational areas as heat reflection from artificial
surfaces has the potential to impact on the microclimate of the adjoining roosting and
nesting habitat.
The same report states that amplified noise and high wattage floodlights be prohibited at night. It
clearly is not the place for a high usage sports field especially one without natural grass.

•

There are numerous documented environmental and health hazards associated with artificial turf
surfaces which are summarised below.
o Temperature
Plastic turf can exceed 80 degrees C in hot weather and be 20 to 50 degrees C above natural
grass. While the plastic turf can be cooled with water it will reheat quickly and in hot weather
can cause heat stress and burns.
The West Pennant Hills Valley Progress Association have measured the plastic surface
temperatures at the Bernie Mullane Reserve, Kellyville on the 26th January as 79-81 degrees
C (ambient temperature 39 degrees C and natural grass in full sun 44-45 degrees C) and on
the 4th March as 69-71 degrees C (ambient temperature 28 degrees C and natural grass in full
sun 41-42 degrees C).
At the Coonara Avenue site, heat reflection from the plastic surface may impact on the
microclimate of the surrounding forest whilst the transpiration of natural grass would help cool
its immediate environment.
o Microplastic pollution
Plastic particles from 5mm down to microscopic levels are one of the greatest environmental
burdens and threats today. These particles, found throughout our environment, are now in our
food chain and have recently been reported in human stool samples.
Globally governments and industry are working to dramatically remove plastic from the
environment. This plastic field will shed microplastics from both the plastic turf fibres and its
artificial rubber or plastic infill into the environment including the forest, the catchment of the
Parramatta River and ultimately the ocean. Pollutants adhere to microplastic particles further
increasing their risks to the environment and the planet’s food chains.
Microscopic particles generated from plastic playing fields can form a respirable dust ready to
be inhaled by children playing on the field.
o Chemical pollution
The plastic grass fibres and the artificial rubber infill, generally ground recycled tyre rubber but
sometimes virgin plastic, are both created from petrochemicals and contain many toxic
chemicals including known carcinogens which will be leached, outgassed and physically
broken off into the environment.
o End of life disposal
Depending on the level of usage and maintenance, plastic turf will need replacing after 8-15
years. Does the Hills Shire Council have a plan for its disposal other than landfill where
it will continue to shed microplastic and chemicals into the environment?
Its disposal is likely to be complex and expensive with increasing legislation controlling plastic
in the environment. It has been suggested that Council may burn it for energy though there are
no guarantees that this will be actually possible.
o Lead content
Studies have shown high lead content in some artificial turf samples which is inappropriate
with its role especially as a playing field for children. Is Council confident that the lead and
other heavy metal content of the proposed plastic surface meets appropriate health and
environmental standards?

o Injuries and illness
It can be harder and more abrasive than natural grass and many believe that it contributes to
greater sports injuries including concussion.
Some studies have shown that it can be associated with drug resistant pathogenic bacteria
and artificial turf is often treated with toxic biocides which raises additional environmental
questions.
o Water usage
Some plastic fields are not as water friendly as they first appear as water is often used to
improve hygiene and cleanliness, enhance playability and for cooling.
o Further Action
Plastic particles from both the turf and artificial infill migrate off site with the action of wind and
water into drains and rivers where they are likely to breach the NSW Protection of the
Environment Operations (POEO) Act 1997.
Annual maintenance for a plastic field typically includes topping up the infill, because of
breakdown, settling and migration off-site of many of the granules.
Additionally does plastic turf using reused waste rubber infill comply with the NSW POEO Act,
Protection of the Environment (Waste) Regulation 2014 and the particular Orders and
Exemptions 2014 covering the reuse of tyre waste?
We believe that it is critical that Council undertake a risk assessment to fully understand the
implications of placing a plastic sports field on this site. We also expect that if Council engages
consultants to assist with this process that they are impartial and not aligned with stake holders such
as manufacturers or suppliers.

• The existing grassed sports field must not be replaced with ecologically
unsound synthetic turf which will pollute the Forest in the long-term.

MIRVAC PROPOSES TO REMOVE ALMOST 2,000 TREES AT THE FRONT OF THE SITE
•

Most of this land should be rezoned as E2 environmental conservation with protection for mature
trees on any other part of the site. The proposed felling of up to 2,000 native trees of Blue Gum
High Forest species is unacceptable and must not be permitted.

•

This beautiful forest and site must be protected not bulldozed for high-density apartments. This
proposal to remove hectares of mature native Blue Gum High Forest trees right in the middle of
suburbia is not in the public interest.

•

Any tree being removed would have to be replaced to meet the Hills Shire Council Ecologically
Sustainable Development Objective #4 which is "To ensure that biodiversity and the integrity of
ecological processes are not compromised by the development". Council insists that ordinary
residents must ensure "that for every tree removed a replacement tree is planted elsewhere
within the property". This Mirvac development should be no different. A contribution should be
made to Council to provide funds for replacement tree planting in the streets surrounding the site.

PROPOSED DELETION OF THE CURRENT RESTRICTED BUILDING AREA
•

The current Hills Shire Development Control Plan shows that there is an environmentally
sensitive land Restricted Development Area not only where the main Forest is but also where
there is Forest along the whole western boundary, the northern boundary up as far as 94
Coonara Ave, starting again opposite 108 Coonara Ave and following down the western
boundary for over a third of the length of the site ie the current Restricted Development Area
for the Forest encircles virtually the WHOLE site.

•

It appears Mirvac proposes to have the Restricted Development Area (RDA) covenant removed.
Yet the current RDA has been has not been plotted on any Site Plan and any development
proposed within that Area has not been clearly identified. We feel that this lacks transparency.

•

The removal of the current Restricted Development Area will facilitate clearing trees for the
Bushfire Asset Protection Zone. The tree canopy will have to be less than 15% of the area and
then with at least 2 metre gaps between each tree canopy. Large numbers of the boundary trees
on the eastern and western boundaries that were previously protected will have to be removed.

•

Many of the trees in the current Restricted Development Area along the western boundary are
species that Koalas feed on. None of these habitat trees should be removed.

•

It is considered unlikely that an 8m buffer of trees along Coonara Ave will form enough of a buffer
to screen the ugly line of back fences of the terraces or the rear walls of the two storey terraces.
As there will be so many different owners backing onto Coonara Ave the fences will quickly
become an eyesore, prone to graffiti, and be highly visible to the houses on the other side of
Coonara Ave.

•

It has not been made clear in the documentation whether that 8m buffer includes the trees that
are on the nominal Council road verge. It is not made clear in any documentation whether all or
some of those street trees are to remain or are to be removed to extend the street footpath to the
proposed new road entrance. No Council street tree must be removed for this development.

•

The new Restricted Development Area must include ALL of the current Restricted
Development Area, the proposed E2 area in the north-western corner of the site and all
riparian zones.

•

This new Restricted Development Area must be included in the Vegetation Management
Area and covered by the Vegetation Management Plan.

•

The Vegetation Management Area must NOT form any part of the bushfire Asset
Protection Zone on the site.

WATERCOURSE
•

The Planning Proposal states that there are TWO watercourses on the site, one starting above
the dam within the current Restricted Development Area on the upper western boundary (upper
watercourse) and one entering the site from Cumberland State Forest midway down the length of
the western boundary of the site (lower watercourse). These two first-order watercourses join at a
point west of the sports field carpark, in line with the northern extent of the carpark, to become a
second-order watercourse.

•

Both of the watercourses individually require a 20 metre riparian zone plus the channel width.
Once the two watercourses meet they form a second-order watercourse which requires a 40
metre riparian zone plus channel width.

•

However the riparian zone for the watercourse starting above the dam and flowing down the site
to the west of the current multi-storey carpark appears to have been ignored in the Biodiversity
Assessment and consequently in the Bushfire Assessment that has relied on information from the
Biodiversity Assessment. The riparian zone for this upper watercourse is proposed to be
cleared for an Asset Protection Zone for the units and medium density terraces. This is
inconsistent with the Office of Water Guidelines for Riparian Zones.

•

The same applies to the lower watercourse. A 'managed area' is being applied across the whole
width of the riparian corridor when there appears to be no justifiable reason for a 'managed' area
in this position. The Bushfire Assessment states carparks such as the open air carpark do not
need an Asset Protection Zone and as the multi level carpark is to be demolished no managed
area is required. No buildings are proposed in the Planning Proposal to replace that carpark so
no managed area is needed for the eastern boundary.

•

The riparian zones of the first order and second order watercourses must be preserved,
regenerated and revegetated. The riparian zone is required to be a fully structured forest
habitat.

BIODIVERSITY ASSESSMENT
•

The relevant legislation with regard to this site is the Commonwealth Environment Protection and
Biodiversity Conservation Act 1999 (EPBC Act) and the NSW Threatened Species Conservation
Act 1995 (TSC).
In accordance with the EPBC Act -

In accordance with the TSC Act -

We maintain that, as the 'front' portion of the site was revegetated and reinstated as Blue
Gum High Forest by IBM forty years ago, that the front portion of the site now forms a
contiguous area of Blue Gum High Forest together with the Blue Gum High Forest at the
rear of the site and within the Cumberland State Forest (see previous Diagram #1). As such,
the development needs approval under the EPBC Act and a Species Impact Statement must be
prepared in accordance with the Threatened Species Act.
•

The following points illustrate a few of what we believe to be unacceptable omissions and/or
errors in the Biodiversity Assessment. We believe that as a result of these errors and omissions,
the Biodiversity Assessment as exhibited should not be considered in the evaluation of this
planning proposal.

•

The Biodiversity Assessment should not have allowed the "acceptable footprint for the
development (including implementation of an Asset Protection Zone for bushfire hazard control)"
as described in the Biodiversity Assessment Summary, to include:
o the riparian zone for the northernmost watercourse, as described in the Biodiversity
Assessment Summary (Diagram #5)
o the remnant Blue Gum High Forest in the northernmost corner of the site (Diagram #6)

Diagram #5 - watercourses, Planning Proposal 2018 #6 -Blue Gum High Forest, Cherrybrook Station Structure Plan

The Planning Proposal specifically refers to the "first and second order tributaries of the Darling
Mills Creek (that) diagonally traverse the property". A watercourse is classified as a second order
stream downstream of where two first order streams join. Therefore it is clear, both from the
Council diagram and the description in the Planning Proposal, that there are at least two
watercourses on the site.

•

The Biodiversity Assessment Summary also states that "The site occupies almost 26 hectares"
and that "The built form, landscaped areas, drainage infrastructure and cleared areas now
occupy 13.71 hectares." However the Draft DCP Clause 2.4 Vegetation Development Controls
(a) refers to the "area of approximately 18ha over the significant vegetation located in the
southern portion of the site".
While we are not professional mathematicians, 13.71ha (developed) + 18ha (significant
vegetation) adds up to 31.71ha. On the face of it, it appears that the Biodiversity Assessment is
not considering or has omitted approximately 5.71 hectares of remnant Blue Gum High Forest
and Sydney Turpentine Ironbark Forest, which are identified as Critically Endangered and
Endangered Ecological Communities. This would be considered to be an unacceptable omission.
This significant vegetation is supposed to be preserved and protected, not included in the
development area.

It is noted that the Summary does state that "The remaining 12.12 hectares of the site are
comprised of bushland of varying ages and disturbance history made up of the Critically
Endangered Ecological Communities Blue Gum High Forest and Sydney Turpentine Ironbark
Forest". It is very concerning that the Council believes that there are approximately 18ha
of CEEC whereas the Biodiversity Assessment by Mirvac's consultant states there is only
12.12 hectares.

The community must be informed of the correct extent of the CEEC
Forest, otherwise hectares of it could be bulldozed with no
oversight.
It has already been shown that the CEEC in the north-western corner of the site and the riparian
zone has been omitted from the Biodiversity Assessment "acceptable footprint". A lot of the
CEEC could just disappear under the bulldozers.
•

It is not accepted that "Given that the trees were planted in shallow excavations of sandstone,
few have been or will be able to develop a mature form, and none have yet developed hollows".
The Australian native CEEC trees in the open car parks were specifically selected to grow in
rocky conditions. Australia native trees are found across the Sydney basin growing on sandstone
ridgetops and escarpments. It is not as if the underlying sandstone is one continuous unbroken
block of sandstone. It would be full of fissures and cracks that allow rainfall (and therefore roots)
to enter into the sub-strata. Otherwise every time it rained the landscaped areas on the site
would simply fill with water and become flooded. We feel that the assumption in the first part of
the sentence is lacking in substance.
The sentence continues that of these trees, "none have yet developed hollows". These trees are
approximately 40 years old. Many Australian native trees do not develop hollows until they are
over 100 years old. An explanatory statement such as this should have been included for balance
in the Summary. Eucalyptus pilularis for instance, which is a Blue Gum High Forest tree species
and one of the most dominant trees on the site, including in the regenerated areas, generally
doesn't produce hollows suitable for use by fauna until they are over 165 years old (Wormington
& Lam 1999).

•

The Biodiversity Assessment Summary states that "The site and the adjacent Cumberland State
Forest comprise the core of the territory of a pair of Powerful Owls. Two of the five known nest
trees are within the subject site, and the riparian corridor also contains potential roosting habitat".
It also says that "All of the nest trees will be retained and protected, as will all of the potential
roosting habitat".
We believe this is incorrect. The riparian zone for the upper watercourse would be cleared of the
whole understorey and most of its tree canopy for an Asset Protection Zone. So a significant
amount of the potential roosting habitat would be cleared.

•

The Biodiversity Assessment Summary states that "The areas of retained forest will be enriched
and enhanced for the prey of the Powerful Owl, which will contribute to the amelioration of the
temporary loss of potential poor quality foraging habitat in the landscaped areas surrounding the
buildings and in the car parks". The Powerful Owls' consistent prey, possums, do not care if the
trees are in a landscaped area around the buildings, in the car parks, or as most people know, in
people's gardens. They eat leaves, fresh Eucalyptus tips and flowers. The landscaped areas
are NOT poor quality foraging habitat.

•

The Biodiversity Assessment Summary states that:

Let us look in detail at those statements:
o This is arguably the most successful breeding pair of Powerful Owls in the Sydney Basin.
Eighteen successful breeding events so far. No doubt because of the ideal habitat and
plentiful prey species in this site and the contiguous Cumberland State Forest. The BirdLife
Australia Powerful Owl Project (the foremost authority on Powerful Owls in Sydney) is
apparently of the opinion that the Owls will most likely not continue to live and breed on this
combined site if this proposal proceeds, thereby having a significant impact upon the
threatened species of endangered Powerful Owl.
Yet the Biodiversity Assessment states that neither a Referral to the Minister under the EPBC
Act, nor a Species Impact Statement are required.
Should this proposal proceed this matter would be referred by the community under
the EPBC Act. Given the level of objection to this proposal at just the local level, we
are sure that this development would then be of interest to people Australia wide.
o The remnant Blue Gum High Forest / Sydney Turpentine Ironbark Forest covers
approximately 12 hectares, dwarfing the Dalrymple-Hay Nature Reserve at Turramurra which
"protects one of the few remaining stands of Blue Gum / Blackbutt forest within the Sydney
region", the only place that is grows - "Blue Gum High Forest is restricted to the Sydney
Basin biogeographic region (IBRA region; see Environment Australia 2000)" - Cwlth Dept of
Environment & Energy, SPRAT database.
The rest of the site contains revegetated, reinstated Blue Gum High Forest, making a total of
well over 20 hectares. The Cumberland State Forest is also revegetated, reinstated Blue
Gum High Forest, making a combined total of approximately 45 hectares.

The largest area of Blue Gum High Forest left in the
world, with Endangered Powerful Owls breeding in
it, and Mirvac wants to build units in it.
And the Biodiversity Assessment says a Species Impact Assessment is not required. We
think that is codswallop.
In summary, the proposal is considered to deliver a “maintain or improve” biodiversity outcome by:
• locating the development in the existing developed area; NO
• introducing a protection mechanism for the remnant forest; STEWARDSHIP? NO
• funded conservation management of the remnant forest in perpetuity. NO

•

The Biodiversity Assessment Introduction states that:

This is in relation to a letter sent by Council in 2017 which stated the following was needed:

It does not matter what Mirvac's proposal was, the Voluntary Planning Proposal states that the
design and construction of the sports field is to be undertaken by Mirvac. The Biodiversity
Assessment should have not only provided the information as requested by Council, but also
arguably it should have provided information on the impact of synthetic turf on the ecology of the
Forest.
The Biodiversity Assessment should assess all potential biodiversity impacts from a proposal.
•

The Biodiversity Assessment also states in regard to modification of abiotic (non-living) factors:

We feel this is being stated because the Biodiversity Assessment did not address the sportsfield.
The use of the wording "residential purposes" only is considered to be unacceptable. This is a
complete development, with sportfield, roads, APZs and the like. We think that to say the pattern
of water distribution across the site would not alter is incorrect because it would alter as a result
of the new drainage proposed for the synthetic sportsfield. Again, the Biodiversity Assessment
also omits any reference to the clearing of the riparian zone around the northern watercourse.
•

The Biodiversity Assessment Introduction further states that Council required:

Mirvac development director Adrian Checchin was reported in the local media on 10 May 2019 as
saying “The proposal is unchanged from when it was first supported by Council in July 2017, and
since Mirvac’s community information sessions in December 2017 and November 2018.”
The proposal has NOT been amended. BirdLife Australia has said that the impact WILL be
significant. Yet the Biodiversity Assessment HAS NOT provided a Species Impact
Statement which it should have done.
•

The Biodiversity Assessment states:

The author of the Biodiversity Assessment provides no qualifications that would enable a
professional opinion on this matter to be made. No reference is made to any qualified person or
entity to which that statement can be attributed. As such, the statement is irrelevant to this
Biodiversity Assessment and should not have been made without qualification.

•

The Biodiversity Assessment states:

Again, the Assessment has omitted to consider the upper watercourse on the site which renders
this statement incorrect.
•

The Biodiversity Assessment states:

Ahah. The plot thickens. The Biodiversity Assessment repeatedly states that the CEEC will be
protected as a Stewardship Site, which the Mirvac development director Adrian Checchin
apparently does not see as the way forward (Hills Shire Times 10 May 2019). Nevertheless it
appears that yet another Assessment has been commissioned, this one presumably on the
viability of a Stewardship Site.
•

The Biodiversity Assessment states:

It is our understanding that is not quite what the NSW Threatened Species Act or EPBC Act
requires to trigger a Species Impact Statement or Referral. It is a significant impact that is likely to
place a local population at risk of extinction. Interesting what a difference a couple of words can
make. If the pair of breeding Powerful Owls do not make it through the construction period, the
local population is likely to become extinct.
•

Throughout the whole Biodiversity Assessment, dozens and dozens of times, the answer
to almost any issue is the supposed "Stewardship Agreement". Yet is has been shown that
to date, an Assessment of the Agreement has not been finalized and the Mirvac development
director Adrian Checchin himself has publically said no conservation covenant would be required
if the State Government takes up the offer of the Forest from Mirvac. So wherever the answer or
reasoning in the Biodiversity Assessment is "Stewardship Agreement", then we feel it is simply
not applicable. We believe that this alone makes the Biodiversity Assessment of little use
and it should therefore not be used in any evaluation or consideration of the planning
proposal.

•

The Biodiversity Assessment does not consider the impact of construction upon the remnant Blue
Gum High Forest that is to be retained along the northern, western and eastern boundaries.
Considering that the impact will be significant, including soil and root compaction, use of
chemicals, changes to water drainage patterns, reduction of groundwater levels, as well as the
obvious impact from machinery, we think it is an appalling omission from this Assessment.
While the following must be considered to be hearsay, a Forest supporter was told by a Mirvac
senior staff member at the Mirvac community information session, words to the effect that the
Mirvac staff member considered it unlikely the trees would survive the construction. Yet the only
potential construction impact that we found in the Assessment was oil and fuel spillage.

WHO WILL OWN AND MAINTAIN THE CRITICALLY ENDANGERED ECOLOGICAL COMMUNITY?
•

The Biodiversity Assessment Summary states that "It is proposed to dedicate the remnant and
regrowth vegetation as a Stewardship Site, which is a permanent conservation covenant with tied
funding for its conservation management in perpetuity".
Yet as recently as 10 May 2019, Mirvac development director Adrian Checchin was quoted in the
local Hills Shire Times as saying "Should the State Government take up the offer no conservation
covenant would be required as the forest would be publicly owned and maintained and zoned for
environmental conservation".
o At the Community Information sessions Mirvac was discussing BioBanking.
o Mirvac has repeatedly advised residents that Mirvac wrote to the State Government over a
year ago and Mirvac had heard nothing.
o The exhibited Draft DCP states that "maintenance of the significant vegetation on the site,
(will be) at cost to any future residents on the site".

o The Planning Proposal states that "It is proposed to apply the E2 Environmental
Conservation zone to approximately 12ha of forested area ... This zoning will provide the
highest level of protection possible over privately owned land"

o The Voluntary Planning Agreement declares that "Council will not be required to release
this document from the Forest Area unless and until the Forest Area is transferred to
an appropriate government Authority"
o The Mirvac Biodiversity Assessment proposes "a Stewardship Site". A Stewardship
Conservation Management Program applies to private landholders.
o On 10 May 2019 Mirvac development director Adrian Checchin said that no conservation
covenant would required if the State Government owned the Forest.
o On 27 May 2019 a Hills Councillor wrote to a resident advising that Mirvac's talks were
continuing with the Cumberland State Forest.
o On 28 May 2019 Mirvac development director Adrian Checchin was quoted in the local
Hills Shire Times as saying "We recently received a notification the State Government are
currently reviewing the offer in consultation with the Hills Shire Council".
So if what Mr Checchin claims is correct, and the Voluntary Planning Agreement declares,
the proposal for a Stewardship Site is worthless and the Draft DCP is wrong.
Mr Checchin is also quoted on 28 May 2019 as saying that "We look forward to working with the
State Government and the community on Mirvac's offer to dedicate the Forest Area as regional
open space".

This process is anything but transparent. The community is being
fed a continually changing story about who will own the CEEC
Forest and where the money is coming from to fund its
conservation management in perpetuity.
WHO WILL OWN THE FOREST? THIS PROPOSAL MUST NOT
PROCEED ANY FURTHER UNTIL THE COMMUNITY HAS
CERTAINTY OF THE PROTECTION OF THIS FOREST.

MIRVAC HAS HAD 3 YEARS TO ARRANGE THIS AND IT HAS NOT
DONE SO. WE HAVE NO CONFIDENCE IN ANY ASSERTIONS
MADE BY MIRVAC OR INDEED HILLS SHIRE COUNCIL WITH
REGARD TO THE CEEC FOREST.
We feel any assertions, promises or declarations made by Mirvac or
Council are worth the same as the Mirvac Biodiversity Policy
commitments. We have even less faith in the assertions made in
the Biodiversity Assessment when even the Mirvac development
director appears to disagree with its assertions of Stewardship.

WHO WILL OWN AND MAINTAIN THE
FOREST MUST BE ANSWERED
POWERFUL OWLS
•

Powerful Owls which are listed as a Vulnerable Threatened Species have been known to breed
on the Mirvac/IBM site for 18 years. The proposed development poses significant threat to the
retention of the breeding pair of Powerful Owls. This pair have successfully produced 12 chicks
so the site has contributed significantly to the estimated population of 2000 individual Powerful
Owls in NSW.

•

The retention of all nest trees, including the two within the building envelope of this
development, is crucial in the success or failure of breeding. The current proposed
development falls well within the 100m exclusion zone recommended by professionals in this
field. Hollow-bearing trees are critical habitat components for a healthy prey and Powerful Owl
population.

•

The removal of the riparian zone for the upper watercourse and the narrowness of the riparian
zone for the lower watercourse will not support the microclimate Powerful Owls need. The current
creekline and wooded slopes provide a green corridor enabling dispersal of young owls and
movement of owls and their prey species.

•

The proposed development removes approximately one quarter of the Cumberland/IBM green
patch. This is likely to reduce the foraging habitat for the resident pair of Powerful Owls and
potentially force abandonment of the territory. In addition to directly removing habitat the
proposed build time spans multiple breeding seasons and the noise and disturbance associated
with this build is very likely to force abandonment.

•

There is a nesting tree next to where the perimeter public road is proposed. With the amount of
traffic going to the unit blocks on the western side of the site combined with the traffic going to the
sportsfield, the Powerful Owl may not use this valuable nesting site. The perimeter road and the
road to the sportsfield must be at least 100m away from the nesting tree without annexing any
more of the remnant Forest. The unit blocks must be moved in closer to each other instead.

•

The risk of car-strike for the Powerful Owls on this perimeter road is unacceptable.
Increased traffic density within their nocturnal hours of activity poses a significant risk to these
birds. Currently there is little if any traffic within the site outside of standard working hours and
certainly not when the Powerful Owls are active.

•

Non-reflective glass must be used across the whole of this development to prevent glassimpact deaths of the birdlife. Non-reflective glass ensures there is no reflected image on the
glass from the surrounding trees. When there is a reflected image birds 'see' there is forest in
front of them and fly full speed into the glass, stunning them or breaking their necks. The
combined Mirvac site and Cumberland State Forest has a large population of birds. Nonreflective glass is a simple and effective measure to ensure there is not a huge loss of birdlife
from glass-strike

•

The noise and light pollution associated with the construction works and the site's use as a
residential area, will affect the movement of both Owls and their prey.

•

The sportsfield must not be floodlight at night. This would directly impact upon the movement,
foraging and breeding of both Powerful Owls and their prey.

•

If the development proceeds as proposed it will most likely result in the loss of a
significant and productive breeding pair of Powerful Owls and so compromise the future
persistence of this Vulnerable species.

•

The Biodiversity Assessment states that:

Yet the Biodiversity Assessment has not considered or raised any concern that the riparian zone
for the northern watercourse is going to be completely cleared of all understorey and the tree
canopy thinned to 15% of the area, for an APZ Inner Protection Area. It is considered
unacceptable that such a significant omission should have been made.
•

It is disappointing to read the Biodiversity Assessment state that -

Powerful Owls do not "cycle" through the trees. Each hollow is utilized according to a number of
environmental factors in any given year. Factors such as temperature and rainfall will influence
the selection of the most suitable hollow that year. If a particular hollow that is suitable is not
available then the breeding cycle may be impacted.

•

The Biodiversity Assessment states that:

It is not considered that the impacts of the development have been avoided, minimised or
ameliorated in any way and the above points fail to successfully do so •

Location of the development footprint in areas occupied by existing development
The term "development footprint" is used to describe just the footprint of the proposed
dwellings. However there will be a huge swathe of remnant CEEC removed for the Asset
Protection Zone of the dwellings.

•

Implementation of a Landscape Plan that is informed by ecological advice
As discussed in submissions from the Birdlife Australia Powerful Owl Project and the
Cumberland Bird Observers Club, both experts in Powerful Owl behaviour, that the
development will have an unacceptable and most likely irreversible impact on the Breeding
Pair of Powerful Owls. We believe their representations are credible.

•

Observation of buffer zones to nest trees and roosting habitat
Both the Birdlife Australia Powerful Owl Project and the Cumberland Bird Observers Club
have said that the buffer zones provided are inadequate. Moreover, Hills Shire Council
own report stated "that appropriate buffers have not been observed". The Council's
concerns were summarily dismissed in the Ecology letter dated 24.04.17 by saying that
the buffers being "guidelines, not regulations". Even if the buffers were "observed", they're
far too small and there is none for the northern watercourse.

•

The perimeter road, which will be in use 24/7 goes right past the nest tree. Leaving a little
patch of trees around the nest tree, right next to the towering 6-storey units, is futile when
the Powerful Owls won't nest there. As stated in the Biodiversity Assessment -

•

Imposition of controls for the timing of construction
That will be interesting. The Powerful Owls start courting in March/April; by May the eggs
are laid; the chicks fledge (leave the hollow) in August/September (but they're still unable
to fly at this time); the chicks stay close by and are dependent on their parents for food
until February; at which time the parents stop feeding them entirely, ready to start courting
the following month.
Only one or at most chicks are raised at a time so any loss of a chick can potentially mean
no new Powerful Owls for that year from that site. If the nest or the chick is disturbed that
one breeding event is likely to fail. Try telling the builder that they can only work for
one or two months every year for the next five years to protect the breeding habits
of a pair of birds. That's how ridiculous we believe this statement to be in regard to
avoidance, minimisation or amelioration of impacts.

•

Dedication of the remnant bushland as a Stewardship Site with an approved conservation
management plan
Given that it will be Government owned; no, privately owned; no, owned by one entity; no
owned by State Forests; no, umm does anybody know, we think this statement is of no
worth.

•

Slow and careful removal of exotic species that provide roosting habitat and replacement
with quick-growing natives
That must be the new type of slow and careful bulldozer that would rip through the riparian
zone that has been omitted from the Biodiversity Assessment. The roosting habitat
around the nest tree, that isn't exotic but is native, we gather that can removed by a fast
and careless bulldozer?

•

Enrichment of habitat for prey species
Right. That's after almost 2,000 trees have been bulldozed. Some landscaping informed
by ecological advice after approximately 5 years of staged construction will not help the
prey species. The Powerful Owls will be long gone and there will be an explosion of their
prey species which the new residents will not appreciate.

•

Imposition of traffic calming devices, signage and education of residents
It doesn't matter how calm the traffic is, if a Powerful Owl flies down to a road-kill possum,
the speed of the car won't make any difference. Feather against metal is not a win-win
situation.
Signage - what? Here be Owl, Love your Owls, We're a Protected Species so Leave Us
Alone.What signage could possibly protect the Owls from disturbance, car-strike, predation

THERE IS ONE BREEDING PAIR. GONE IS GONE
The same applies to education of residents - too little, too late.
•

Prohibition of free-ranging Cats
Good luck with that one. Oh Fluffy just shot out of the door, we didn't know Fluffy was out,
we do so dislike the smell of a Fluffy litter tray. NO CATS, NONE, would be the only way
to enforce this.

•

•

Control of Dogs
On leash at ALL times

•

Use of design solutions to areas of potential collision (such as glass balconies)
Is this suggestion to HAVE glass balconies? They're the cause of so many glass-strikes
and it would be a complete farce if they were recommended for installation. There is no
mention whatsoever of how to deal with the sheer walls of glass on the terraces and units.
Guess they're one of those 'design features' that over-ride ecological sustainability and
biodiversity commitments (below).

These dwellings have absolutely no place within the breeding territory of one of the few
successful breeding pairs of the endangered Powerful Owl left in Sydney.

WE THINK MIRVAC SHOULD FEEL ASHAMED,

for even considering putting this development on this ecologically sensitive site. No amount of
fancy marketing spiel or pretty pictures will render this development acceptable. We think any
suggestion that Mirvac is ecologically responsible is tarnished by its previous desire to build
across the whole site, let alone continuing in the face of so much community opposition. We think
Mirvac should care about this site as much as the community does.

OTHER BIRD SPECIES
•

The great value of the combined Mirvac site and Cumberland State Forest is that it has relatively
fertile deep soils, it supports tall trees, there are areas of rich damp understorey and it is a rare
sizeable remnant of tall moist forest in suburban Sydney. The combined forest has long been
regarded as providing good chances of seeing many species including the Powerful Owl, Satin
Bowerbird, Tawny Frogmouth, Grey Goshawk and Bell Miner. The total number of bird species
recorded in the combined forest is 118. About 10 species have apparently been lost from the
forest since 1990 alone.

•

It is important to note that the existing combined forest of about 43 hectares has become a
habitat island due to the land clearing around it. As such it could be prone to more species
losses if all parts of it are not managed carefully.

•

The natural forest should be considered as one unfragmented block as they adjoin each other
over considerable lengths without barriers between them. The new Planning and Public Spaces
Minister Rob Stokes has said "There are public spaces and there are also open spaces that
are private and the network of the two is important for sunlight and air and climate and
biodiversity - critters don't see the land boundaries".

CATS AND DOGS
•

As this is an environmentally sensitive site, a by-law prohibiting the ownership of cats or
prohibition of free-ranging cats in the development, with only indoor cats and / or those with
enclosed runs should be permitted. This would remove a significant predator of prey species from
the site. Otherwise there will be no prey species left for the Powerful Owls and other native birds.
Better still, NO CATS AT ALL.

•

Dogs must be under control at all times but especially near the bushland areas. There are
currently no controls imposed on dogs on site with the few locals that do enter the site using the
bushland for leash-free exercise. The Forest would have to be a leash only area with the
enormous influx of residents that would have access to the Forest. Better still, LIMITED ACCESS
TO THE FOREST.

BUSHFIRE
•

Contrary to Mirvac's claims the development proposal has changed markedly in the last two
years. The R4 High Density Residential zone has been extended to cover the footprint of the
existing multi-level carpark. If any structure is built on that footprint an Asset Protection Zone
(APZ) on all sides will be required.

•

As the R4 zone now includes that area the Bushfire Assessment should have shown the
applicable APZs from the riparian zones and from Cumberland State Forest. These vegetation
hazards are fixed and immutable so the APZs from those vegetation hazards should have been
shown.

•

The Constraints Overlay Plan in the Bushfire Assessment is incorrect. The watercourse does not
start next to the existing multi-storey carpark, it begins above the dam in the north west corner of
the site as shown in the Planning Proposal. The proposed Bushfire Inner Protection Area would
require clearing of the riparian zone between the dam and the carpark. An IPA requires that only
15% of the area can be left covered by tree canopy and the understorey removed. This area is
also part of the remnant Forest. The riparian zone must not be cleared. The APZ must be
outside of the riparian zone. This will require repositioning or deletion of the northernwestern block of units.

•

The northern-most watercourse joins the watercourse at the top of the open-air carpark. At that
point the then second-order watercourse requires a 40 metre plus channel width riparian zone.
As this constitutes more than then 40m maximum allowable for Rainforest vegetation
classification, the 32m APZ setback which is opposite the 'managed land' is insufficient in width.
It must be the same as the APZ for the main body of the Forest at 39 metres. This will require
repositioning of two of the three western blocks of units closer into the middle of the
developed area.

•

The Bushfire Assessment states that the 'managed land' on the eastern boundary of the site is
"around the existing dam". It fails to mention that this is a dam that has been created on the
watercourse (second watercourse) that enters the site from Cumberland State Forest and exits
the dam in a westerly direction. The 'managed land' therefore includes the riparian zone for the
watercourse as it exits the dam. This is unacceptable. As stated in the Bushfire Assessment "The
riparian zone is required to be a fully structured forest habitat" yet the Constraints Overlay
Overlay (Asset Protection Zone map) is inconsistent with that requirement.

•

The Asset Protections Zones have NOT "been limited to existing disturbed areas within the
subject site" as stated in the Bushfire Assessment.

•

There must be no hazard reduction burns permitted on the site. There are Asset
Protection Zones around the whole development area to protect it. The Vegetation
Management Plan must include only hand clearing. Nervous nellies must not be permitted to
burn the Critically Endangered Ecological Community in the future.

•

The bushfire threat has not been adequately addressed. The Asset Protection Zone (APZ) areas
should be entirely located within the proposed development footprint. The APZ should not be
allowed to encroach upon the areas of the site which need to be protected for ecological
purposes and should not encroach on areas of habitat. They need to be outside of the areas
identified for owl nest and roost trees and related buffers, habitat, corridors and riparian areas.

FLOODING
•

A flood model needs to be provided particularly in relation to providing appropriate flooding
setbacks to Darling Mills Creek and providing for safe evacuation in flood situations. Existing
flood mapping shows that parts of the site could become isolated in flood events, this will only be
exacerbated with increased sealed and faster runoff rates. Appropriate areas of on-site flood
water detention need to be identified and the site planned accordingly.

ABORIGINAL HERITAGE & MINISTERIAL DIRECTION 2.3
•

The Directions issued by the Minister for Planning under Section 117(2) of the Environmental
Planning and Assessment Act 1979, includes Direction 2.3 Heritage Conservation.

Objective
(1) The objective of this direction is to conserve items, areas, objects and places of
environmental heritage significance and indigenous heritage significance.
What a relevant planning authority must do if this direction applies
(4) A planning proposal must contain provisions that facilitate the conservation of:
(a) items, places, buildings, works, relics, moveable objects or precincts of environmental
heritage significance to an area, in relation to the historical, scientific, cultural, social,
archaeological, architectural, natural or aesthetic value of the item, area, object or place,
identified in a study of the environmental heritage of the area,
(b) Aboriginal objects or Aboriginal places that are protected under the National Parks and
Wildlife Act 1974, and
(c) Aboriginal areas, Aboriginal objects, Aboriginal places or landscapes identified by an
Aboriginal heritage survey prepared by or on behalf of an Aboriginal Land Council, Aboriginal
body or public authority and provided to the relevant planning authority, which identifies the
area, object, place or landscape as being of heritage significance to Aboriginal culture and
people.
There is no mention of Aboriginal Heritage as required under Ministerial Direction 2.3 in the
Planning Proposal, nor has Mirvac bothered to provide an Aboriginal heritage survey.
•

Aboriginal heritage has not been considered in the assessment even though there is considered
high potential for Aboriginal artefacts given the predominantly undisturbed nature of the rear
portion of the site and the location of Darling Mills Creek through the site. Investigations need to
be undertaken to confirm whether there are any artefacts of significance prior to
considering rezoning. Additional consultation is required with Office of Environment and
Heritage and the relevant local Aboriginal Land Councils

•

Mirvac's Community Information Session included various decorative boards one of which was:

Very pretty. However when it comes to paying actual respect Mirvac has failed to provide any
Aboriginal Heritage Impact Assessment. Aboriginal heritage has not been considered.

GEOTECHNICAL
•

One Geotechnical assessment report by Douglas Partners (dated November 2017) is available
through the exhibition on the council’s website, plus two letters regarding geotechnical
assessments. The Council has concerns regarding landslip and has previously published the
landslip map shown below from the LEP 2012.
A

B

Figure 1A Landslip risk map with hatched areas showing land slip risk to the east and west of the northern tip of the
55 Coonara Ave site – the northern tip of the site section contains the steepest slope on the site (THSC LEP 2012
and page 7 of Geotechnical assessment report), 1B Aerial image from the planning proposal showing vegetation on
the steepest part of the site which is adjacent to the landslide risk areas.

•

The geotechnical assessment report states that:
“The only areas on the site which exhibit some slope movement risk appear to be the
northern tip of the site and the areas immediately adjacent to the drainage gully;
development is not proposed in these areas.”
The geotechnical assessment does not consider effect of removal of trees and vegetation from
the northern tip of the site on potentially increasing landslip risk. This section is cited as an Asset
Protection Zone (APZ) for bushfire management. RFS regulations require APZ Inner Protection
Areas to be cleared of all understorey vegetation with remaining trees to cover no more than 15%
of the area with tree canopy, with least a 2 metre gap between each tree's canopy.
APZ tree removal will remove most of the trees and vegetation from the northern steepest section
of the site. Removal of trees from steep slopes in the Northern Beaches, in response to the RFS
10/50 Clearing Code has previously caused landslide and in one extreme case, the loss of a
house. The 10/50 code recommends retention of trees on slopes of greater than 18 degrees. The
degree of the slope at 55 Coonara Ave is not given in the geotechnical assessment report.

•

The entire northern tip of the site has proposed R3 zoning which would permit medium density
residential building on the steepest slope of the site. Further detailed geotechnical assessment of
the north section of the site should be undertaken to determine if this area will become a
landslide risk if construction occurs and if trees are removed. The degree of slope at the steepest
portion of the site should be measured

Pending the receipt of satisfactory information, R3 zoning should not be permitted on the
northern slope of the site. The vegetation adjacent to the Cumberland State Forest on the
northern tip of the site must be retained to reduce the risk of landslip. The proposed E2 zoning on
the north east of the site must be extended north to cover the steepest northern tip of the site to
reduce landslip risk.
A

B

Proposed E2 zoning should
extend north to the steepest
section of the site to reduce
landslip risk.

Figure 2A Aerial image from the Planning Proposal showing proposed building and asset protection zone (tree
removal) extending to the northern tip of the site. 2B A modified zoning map from the planning proposal showing
proposed R3 zoning extending to the steep northern tip of the site with suggested extension of the E2 zoning
northwards to reduce landslip risk.

•

The geotechnical assessment report has summarised the property slope instability risk in Table 1
of the report which groups the site as a whole and does not separately address the steepest
northern tip of the site. Table 1 in the report states that the likelihood of rapid movement of new
structures and infrastructure is unlikely “assuming design/construction is adequate”.

•

Council requested that the geotechnical assessment report; “Certify that the design of all the
structures the subject of the application is suitable to withstand the effects of high plasticity clays
subject to shrink/swell movements and possible creep movement of near surface soils.”
The geotechnical assessment report does not confirm or “certify” whether building
structures are designed to withstand possible landslip, due to the lack of detailed building
design information available. Instead it is assumed that design/construction is adequate.
The report is not based on building design but on a non-intrusive site inspection, and a
review of available documents including the landslide risk map from Council itself. Future
landslip risk on the site due to construction and vegetation removal was not thoroughly
addressed.

The geotechnical assessment report states that:
“It is noted that the development plans are preliminary only, and detailed design with regard to
landform, buildings, foundations and retaining walls has not yet been undertaken. As such, the
slope risk assessment provided in our revised Report on Geotechnical Assessment is
preliminary and risk of life assessment could not be undertaken at this stage as many of
the inputs required are not available” (Geotechnical letter dated 14 Dec 2017).
•

The geotechnical report is considered to be inadequate and should not be accepted in its current
form. Another geotechnical assessment report should be requested which considers specific
building design and tree/vegetation removal on the steepest section of the site with regard to
increasing landslip risk. The concerns raised by council including suitable design of structures to
withstand high plasticity clays and an acceptable risk with regard to loss of life have not been
completely addressed in the geotechnical assessment report.

ECOLOGY
•

The site is well vegetated with extensive connecting canopy. The rear of the site appears
undisturbed and contains extensive areas of remnant vegetation. The Keystone Ecology report
acknowledges that “such a large area vegetation, - some remnant some regrowth and some
planted vegetation … within suburban Sydney is of great ecological value.” The boundaries of the
residential zones with the environmental zones have not been clearly delineated. The residential
zones should not encroach into the remnant vegetation.

•

The Six Maps aerial photography (below) shows that the whole site was not cleared in 1943.
There is potential that the rear of this site has not ever been cleared.

1943 aerial – source Six Maps

•

The ecology report acknowledges that the site includes Blue Gum High Forest which is a
Critically Endangered Ecological Community which is protected by both NSW and
Commonwealth legislation. Additionally, the site also has Sydney Turpentine Ironbark Forest
which is an Endangered Ecological Community under NSW legislation and a Critically
Endangered Ecological Community under Commonwealth legislation. The rezoning of the land to
provide for extensive development is inconsistent with these biodiversity values and should not
be supported.

•

The site also has two first order streams in the centre of the site which needs to be provided with
20 metre wide core riparian zones plus the channel width and buffer areas. The core riparian
zones are required to be fully structured forest habitat. The proposed zoning should identify these
areas and exclude these areas from residential zoning and Asset Protection Zones. These areas
should be zoned E2 Environmental Conservation in recognition of the environmental values and
development constraints on the land.

•

The site is also a roosting and nesting site of the vulnerable Powerful Owl. The area proposed to
be rezoned is within the habitat area. Appropriate buffers to protect the Powerful Owl’s breeding
habitat have not been provided. Additionally the site is also habitat for the threatened species
Little Lorikeet, Grey-headed Flying Fox and Eastern Bent-Wing Bat. The proposed rezoning and
development will impact upon the foraging habitat of these species.

•

It is noted however that where the foraging habitat of the these threatened species is limited
(where the remnant is surrounded by existing residential development)as is the case in this
situation, that any reduction in the foraging habitat can constitute critical impact on the species.
The impacts of the rezoning and development need to be considered upfront and zoned
appropriately.

•

Further while the reporting claims that the proposed development puts development further from
the roost tree, it fails to adequately consider that roads, APZs, extensive car parking areas and
playing fields are all proposed within 100m of known roost trees.

•

It is considered that the proposed development may constitute serious and irreversible impacts
on a Critically Endangered Ecological Community. Further the rezoning of the land would be an
‘action’ under the federal legislation (Environment Protection and Biodiversity Conservation Act)
and should be referred to the Federal Department of Environment and Heritage.

PLANNING AND DEVELOPMENT
SITE SPECIFIC PROVISIONS, GATEWAY DETERMINATIONS AND ONE OWNER OF THE SITE
86m² blocks of land
•

The Minister's Direction under Section 117(2) of the EP&A Act, Direction 6.3 refers to Site
Specific Provisions. The Objective of this Direction is to discourage unnecessarily restrictive site
specific planning controls. Clause (4)(b) states that the planning authority must, if rezoning the
site "rezone the site to an existing zone already applying in the environmental planning
instrument that allows that land use without imposing any development standards or
requirements in addition to those already contained in that zone". The current proposal is
inconsistent with the Minister's Direction 117(2).

•

The amended Gateway Determination dated 13 June 2018 provides for "a local provision to
facilitate the dwelling cap" of 600 dwellings. The Department of Planning and Environment
"supports the overall cap on development over the site". However the other "elements of
Council's proposed local provision are not supported" by the Department.
Despite the conditions of the Gateway Determination, Hills Shire Council is exhibiting a proposal
which includes the following Site Specific Provisions for the LEP:
•
•

lot sizes of 86m² and 180m² which are inconsistent with the proposed LEP Minimum Lot
Size Map for the Medium Density Housing (700m²)
indeterminate lot size for the units which is inconsistent with the proposed 1,800m² on the
LEP Minimum Lot Size Map for the High Density Housing unit blocks

This is considered to be inconsistent with the original Gateway Determination conditions
dated 31 October 2017 which have not been altered. On 29 November 2018 the Department
of Planning and Environment for the second time declined to amend the Gateway Determination
with regard to small lot housing.
•

It appears that there are four possible mechanisms for allowing these 86m² lots:
a) a Site Specific Provision - which the Department has so far declined to include in the Gateway
b) amend the LEP Minimum Lot Size Map - which Council has so far declined to do
c) amend LEP Clause 4.1B(3)(b) to reduce the minimum lot size from 240m² to 86m² - which
would affect the whole of the Hills Shire
d) apply LEP Clause 4.1(4)(a) to permit Strata Title of the whole of the R3 Medium Density
Residential zone which is currently proposed to be Torrens Title
None of these mechanisms would be acceptable to the community as:
a) the Department of Planning and Environment has thus far declined to allow a Site Specific
Provision for the micro-lots. It would be more than disappointing for the Department to change
its view on this matter when the community has understood the Department will not allow this
Site Specific Provision
b) it is likely that Hills Council does not want the option of 86m² on its Minimum Lot Size Maps
c) amending Clause 4.1b(3)(b) would permit this housing type right across the Hills Shire, a most
undesirable outcome
d) it would be considered lacking in transparency for Clause 4.1(4)(a) to permit Strata Title lots to
be applied after the exhibition period when Torrens Title was proposed

•

We are strongly opposed to the 86m² Mirvac micro-lots. These lots would set a terrible precedent
in the Cherrybrook Planning Precinct. The minimum lot size anywhere else in the Hills Shire is
300m² in Box Hill and 450m² in Kellyville. The minimum lot size anywhere in the Hills where the
application is for subdivision and dwelling together is 240m². The Valley and Forest should not be
burdened with blocks of land that are a third of the size allowed in any other Hills Shire suburb.
Mirvac's micro-lots are not in keeping with the character of the area.

•

The Draft DCP which is on exhibition includes a Minimum Lot Size Map which shows a minimum
lot size of 700 sq metres. Council intends to allow subdivision of these lots after approval is
given for this rezoning. The only reason that Council has provided for this inconsistency with
the Gateway Determination is that it could result in applications without an approved dwelling
design and so that "all residential lots can achieve an appropriate level of amenity". It is Council's
role to provide a Development Control Plan (DCP) that ensures the appropriate level of amenity
by development controls. It is not a Council's role to consider dwelling design outside the
parameters of the DCP.

•

Council states that the development has been "considered within the context of the single
ownership of the site". It is considered unlikely that Mirvac would lodge applications for designs
that would affect the amenity of other lots, as that could negatively impact upon the ability for
Mirvac's other dwellings in the development to reach their optimal market value.

•

Having a LEP Minimum Lot Size Map that shows the actual proposed lot size is the only
transparent method of applying that development control and the only way to provide certainty to
the community. The controls must be transparent to ensure certainty for the community. Having
the LEP Minimum Lot Size Map showing 700m² lots where there are to be 86m² lots is NOT
transparent.

The land to be owned by a single entity
•

Across the whole of the Hills Shire no other site has a Site Specific Provision or development
control that specifies "the land is to be owned and developed by a single entity" as
described in the exhibited Draft DCP. The exhibited Planning Proposal however describes
properties on the site as being either Torrens Title or Strata Title.
The Planning Proposal itself has no regulatory effect. While the LEP describes the planning
controls, the DCP provides the detailed planning and design guidelines to support the planning
controls in the LEP. It therefore appears that either o the land would be owned in perpetuity by Mirvac (or another entity) and the properties would
be leasehold - in which case the exhibited Planning Proposal is incorrect
o the properties would be Torrens Title and Strata Title - in which case the exhibited Draft DCP
Site Specific Development Controls Clause 2.1(c) is incorrect
o Hills Shire Council intends to amend the DCP at some stage after LEP finalization which
lacks transparency
o The Hills Shire Council has no idea what it is doing
o The Hills Shire Council is not telling the community what it is doing
Whichever of the above scenarios is correct, the exhibition lacks transparency and does
not give the community certainty as to the intended outcomes for the site.

•

This intent for Mirvac to own the whole site is clearly not a typographical error. That intent has
been a constant throughout the whole Gateway process. Council had originally wanted one
owner of the site to be included in the LEP as a Site Specific Provision. It is now in the DCP.

•

If it is Mirvac's intention to land-bank this site for future development by retaining
ownership of the whole site, THIS EXHIBITION PROCESS IS FLAWED. It includes
conflicting information that obscures the intended outcomes for the site.

Dwelling mix
•

In the Departmental letter accompanying the Gateway Determination dated 13 June 2018, the
Department advised that "the remaining elements of Council's proposed local provision are not
supported as the Department considers existing clause 7.12 of The Hills Local Environmental
Plan 2012 (LEP), the most appropriate mechanism to achieve key site outcomes, as this clause
implements the methodology for housing mix and diversity within the Sydney Metro Northwest
Corridor, which was agreed to by Council and the Minister for Planning".
Despite this Clause 7.12 which implements the housing mix and diversity within the Corridor
being agreed to by Council, Hills Shire Council is proposing that the site, which is within that
Corridor, be afforded Development Controls that permit 33% of the units to be Studio or one
bedroom (120 out of 400 units) when Clause 7.12 stipulates there must be no more than 25%.
Additionally, only 15% of the units (60 out of 400 units) will be three or more bedrooms when
Clause 7.12 stipulates there must be at least 20%.
The Objectives of Clause 7.12 specifically relate to "a mix of dwelling types in residential flat
buildings" so the inclusion of the housing component of the site is not relevant and indeed
skews the relevant figures. Furthermore the Objective of sub-clause 7.12(1)(c) specifically states
that the Objective is "to promote development that accommodates the needs of larger
households, consistent with the demographics and family household structures of The Hills
Shire".

Providing more Studios and one bedroom units and less 3 bedroom units on this site is
NOT consistent with Clause 7.12 of the Hills LEP, as referenced in the Departmental letter
dated 13.06.19 which accompanied the Gateway Determination and was agreed to by Council
and the Minister. This will directly affect the amenity of the surrounding residents by
substantially increasing density beyond what is envisaged for the Sydney Metro
Northwest Corridor.

Floor Space Ratio Map / Density
•

The Department of Planning and Environment advised in its letter accompanying the Gateway
Determination of 13 June 2018 that any proposed amendments to floor space ratios needed to
be made by seeking amendments to the Floor Space Ratio Map. The ratio of floor space to site
area is used to control building bulk, scale and density.

•

In 2017 Mirvac proposed a floor space ratios (FSR) of 0.2:1 and 0.4:1. The current Planning
Proposal suggests FSRs 0.75:1 and 1:1 would be appropriate, a substantial difference.

•

However Hills Council and Mirvac now propose to remove any floor space ratio (FSR) on the
basis that there is a cap on the number of dwellings and some height controls. Without any FSR
there will be no restriction on the size of the footprints of the blocks of units ie there will be no
control on the bulk of these buildings. Both the net FSR and the gross FSR need to be defined.

•

The unit blocks could theoretically spread to cover most of the area within the "Residential Flat
Building Precinct", crowding out the boulevards of trees that are shown in the marketing spiel with
large bulky blocks of units instead. The exhibited Planning Proposal even states that the removal
of the FSR could result in larger units. This would in turn require larger blocks of units. There
must be Floor Space Ratio controls to provide certainty for the community.

•

Furthermore the removal of any Floor Space Ratio (FSR) from the LEP Floor Space Ratio Map
diminishes reliance on Clause 7.12 of the Hills LEP, which the Department advised was "the
most appropriate mechanism to achieve key site outcomes". Clause 7.12 (3)(c) states that
consent may be given if an FSR does not exceed the FSR on the Floor Space Ratio Map where
"at least 40% of all 2 bedroom dwellings contained in the development will have a minimum
internal floor area of 110m²". Whereas the Draft DCP requires only 15% of all 2 bedroom
dwellings to have 110m².
This Mirvac development will have substantially smaller dwellings than any other site in
the Sydney Metro Northwest Urban Renewal Corridor. Yet this site is surrounded by R2 Low
Density Residential zoning on three sides and the Cumberland State Forest on the fourth side.
This will directly affect the amenity of the surrounding residents by substantially
increasing density beyond what is envisaged for the Sydney Metro Northwest Corridor.

Height of Buildings Map
•

The new LEP Height of Buildings Map proposes a 2-storey building height on the E2
Environmental Conservation Forest, the areas mapped as having Threatened Species and the
RE1 Public Recreation zone.
The nearby RE1 Public Recreation Zones such as George Thornton Reserve on Coonara Ave,
Hill Rd Reserve, Isobell Ave Reserve as well as all of the Bidjigal Reserve all have no building
height on the LEP Height of Building Map. Likewise the adjacent Cumberland State Forest has
no building height. The portion of land adjacent to the south of the site also has no building
height.

The building height MUST be removed from the LEP Height of Buildings Map for the areas
of the E2 Environmental Conservation Forest, the areas mapped as having Threatened
Species and the RE1 Public Recreation zone. If these areas cannot be built upon in the future
they should not have building heights imposed on them.
•

The Proposed Housing Products for Housing Precinct in Figure 3 of the Planning Proposal show
that a row of 3-storey dwellings will back directly onto a row of 2-storey dwellings with no
roadway in between. There is to be only 6m separation between the two back walls of the
dwellings. The LEP Height of Buildings Map is so generalized that the community could not
discern from the Map that the change from 9m height to 12m height occurs within the
same block.
The private open living spaces of the 2-storey dwellings are unlikely to be able to achieve
adequate solar access during the winter months and their privacy will be compromised by having
the rear of the 3-storey dwelling only 3 metres from the rear fence. While there is a nice fluffy
looking bit of vegetation shown between the back-to-back dwellings in Figure 3, there will be
insufficient space to be able to provide adequate screening of the private open living spaces.
A 3-storey dwelling must not be allowed to back directly onto a 2-storey dwelling. Both
rows must be 2-storey along the western boundary or be separated by a road as is being
proposed along the Coonara Ave frontage.

Non-compliance with the Gateway Determination
•

Three times the Hills Shire Council has received a Gateway Determination which does not permit
Site Specific Provisions, with the exception of a cap on the number of dwellings. Four times the
Hills Shire Council has put forward a Planning Proposal that includes Site Specific Provisions.
other than a dwelling cap. The Department of Planning and Environment does not support
additional Site Specific Provisions.
Neither does the community. The community has sent hundreds if not thousands of objections
to the Department stating that they do not want Site Specific Provisions for this site. The
proposed Site Specific Provisions will not promote the best planning outcomes for this
site and will negatively impact on the amenity of the neighbours, locality and the
community.
THERE MUST BE NO SITE SPECIFIC PROVISIONS OTHER THAN A CAP ON THE NUMBER
OF DWELLINGS.

CHARACTER OF THE LOCALITY, AMENITY OF THE EXISTING RESIDENTS
•

It is proposed that the rear of the terraces that adjoin Coonara Ave are sited towards Coonara
Ave. This will have a negative impact on the visual amenity of the residents directly opposite the
site and those that travel along Coonara Ave. Having backs of houses to the street is inconsistent
with the character of the locality which consists of large well-maintained homes which are set well
back from the street with large nice front gardens.
While it is proposed that a buffer of existing trees is kept along the street, it is still rear fences,
washing lines and backs of houses that will be seen, an ugly eyesore for the neighbourhood. The
terrace housing must face Coonara Ave. There are two-storey Rear Loaded Attached housing in
the proposed housing products that would be able to be used so that the cars did not enter and
exit onto Coonara Ave.

While we understand that the developer would prefer their housing to face each other so that
their dwellings have the better visual amenity, the consent authority also must take into account
the visual amenity of the existing residents and the locality.
A row of well-maintained frontages, instead of messy rear yards and dilapidated back fences, is a
much better planning outcome that what is proposed.

It is considered that the development concept as proposed results in poor
planning outcomes.
•

The proposed Housing Products for Housing Precinct (Diagram #7 ) shows two detached houses
in the north western corner of the site. They back right onto the neighbouring property which is
not shown in the diagram. All other residences that are adjacent to the site have a vegetation
buffer between them and the new dwellings. It seems unnecessary and out of character to have
these two new detached dwellings up against that neighbour. It will have a significant impact on
their privacy and amenity. These houses should be deleted and the vegetation buffer retained
right up to Coonara Ave.

Diagram #7 - blue area shows houses against neighbouring property

HEIGHT OF BUILDINGS IN R3 MEDIUM DENSITY RESIDENTIAL ZONE
•

It is proposed that the Medium Density Residential Zone have a height limit of 12m which permits
3 storey buildings. This is inconsistent with the character of the surrounding locality which has a
height limit of 9m, allowing for two-storey low rise residential dwellings. The only nearby site
which has a height limit of 12m is the Coonara Ave shops. There is no residential zoning for 12m,
only business zoning.

•

It may be argued that the site on the opposite side of Coonara Ave will likely have a higher height
limit in the future as could the Cherrybrook Station Precinct. However this argument cannot be
used as justification for this development as no applications have as yet been approved to alter
the current zoning or height limits on the northern side of Coonara Ave. If that argument was to
be used then the additional traffic from those developments would likewise need to be
considered.

•

The exhibited Planning Proposal includes a diagram showing that the dwellings that interface
with Coonara Ave and the western side of the site (The Glades) will be 2 storey dwellings.
However there is nothing in the Draft DCP that ensures 2 storeys (9m height) must be built on
those interfaces. To provide certainty of built form for the community, the Height of
Buildings Map must show a 9m height limit at the interfaces with Coonara and The Glades,
not 12m across the whole medium density area.

DENSITY AND DEVELOPMENT FORM

•

The proposed 79 dwellings per hectare is incompatible with the existing development in the
locality which is currently in the order of 12 -15 dwellings per hectare. There needs to be a
reduction in density to reduce impacts on the local character and provide for a better transition to
the existing development in the locality.

•

Interface to existing development on Coonara Ave is not considered reasonable. The existing
character of the area is predominately single and two storey detached dwellings within
landscaped front and side setbacks. Most properties in the locality have a lot width of greater
than 15m and a front setback of 6m. The proposal to put 6m wide dwellings directly opposite this
development form, with the rear of the dwellings facing Coonara Ave is considered out of
character, and not appropriate for the locality.

•

The proposal to include 86m² lots is completely incompatible with the existing locality. It is noted
in the Council assessment report that this is less than half the size of the smallest lots planned for
in the whole Hills Shire. It is unclear why such a high density built form is being suggested within
a suburban setting. Such lot sizes should be trialled in areas such as Castle Hill and Rouse Hill
where there is a substantial transport, health, shopping and community facilities in the locality.

•

It is acknowledged in the reporting that this locality is outside of the walkable catchment to the
future Cherrybrook Station, and the only shops nearby are at the Coonara neighbourhood centre.
These facilities are not considered sufficient to support this extent of high density development.
The density of development should relate more closely to that already in the locality, and better
respond to the existing residential character.

DRAFT DEVELOPMENT CONTROL PLAN (DCP)
•

Council's Draft DCP is for the wrong address. Each page of the exhibited Hills Shire Council Draft
DCP is headed "582 and 582a Old Northern Rd, Dural". Not a good start for the accuracy of
Council's documentation.

•

The proposed Draft DCP has a limited range of Objectives and Development Controls. These are
limited to Site Planning, Streetscape and Character, Access, Vegetation, Coonara Avenue
Frontage, Parking, Dwelling Size and Mix, Minimum Lot Sizes, Building Setbacks, Garages,
Open Space and Privacy.
A recent development of smaller size and scope (only a total of 45 dwellings) which also has its
own section in the Hills DCP, 354-368 Old Northern Road, Castle Hill, has much more detailed
and stringent Objectives and Controls. That section of the DCP, as well as including the above
list of controls, also details Built Form, Building Separation, Open Space, Landscaping,
Residential Amenity, Views, Bush Fire Hazard Management, Bushland and Biodiversity,
Heritage, Erosion and Sediment Control, Stormwater Management and Utilities.

NONE of these are included as controls for the Mirvac site. All of these Controls MUST be
included in any Draft DCP for the site. The Old Northern Rd DCP also describes the Vision,
Local Context, Site Opportunities and Site Constraints, all missing from the Mirvac DCP. The
DCP for the Old Northern Road site comes in at 34 pages for 45 dwellings, whereas Mirvac is a
mere 8 pages for 600 dwellings on an ecologically sensitive site.
•

The Draft DCP should also include requirements for any future development to be consistent
with:
o
o
o
o
o
o

Water Quality Objectives of NSW Office of Water
Building Sustainability Index (BASIX)
SEPP 65 Design Quality of Residential Flat Development
Apartment Design Guide
SEPP 19 Bushland in Urban Areas
Hills Shire Council Ecologically Sustainable Development Objectives

•

A Restricted Development Area Map must be included in the Draft DCP, similar to the map
for this site which is currently included in the Hills DCP Part B, Section 6, page 42, Sheet 4 of 15.

•

Section 1.1 of the Draft DCP Land to Which This Section of The Plan Applies, Figures 1, 2 & 3,
shows aerial photographs of the whole site, including the E2 Environmental Conservation Zone.
Figure 4 Shows the Open Space to be Dedicated to Council. Yet there is no figure that shows the
area of "approximately 18 hectares" of "significant vegetation located in the southern portion of
the site". If the RE1 Open Space can be shown on the map, then the far more ecologically
important significant vegetation must also be shown in the DCP figure.

•

The Draft DCP should also include requirements for the site to have specified areas and
percentage of deep soil zones and planting on structures including roof top gardens on the units.

•

The indicative positioning of the units is considered to have insufficient controls. There must be
specified setbacks from roads and from each other. There must be controls on positioning for
privacy.

•

The reduced setback controls in the Draft DCP that differ markedly from the standard DCP
Residential Controls will negatively impact on the amenity of adjoining neighbours.

•

The Draft DCP Section 2.5 Coonara Avenue Frontage states:
OBJECTIVES
(i) To protect and ensure a high visual quality along Coonara Avenue.
(ii) To enhance the appearance of the site and soften the built form to the street.
DEVELOPMENT CONTROLS
(c) Private open space areas located along Coonara Avenue shall be enclosed with a wall or
fence with an effective height of 1.8 metres from the finished ground level of the open space
courtyard. All fencing enclosing private open space facing a common area or public place shall
be constructed in masonry similar to the type and colour to be used in the building.
It appears that each dwelling that backs onto Coonara Ave (unsightly) will be permitted to chose
their own type of wall or fence. With the lots only 4m wide, it would be a hotchpotch of materials,
colours and styles - the most gross visual eyesore imaginable. Whose idea was this? There
should be a specific control for the type of fence. The back fences would form a visual line so to
should be consistent. Really, didn't anybody visualize this. That being said, Council must not
let the rear of the dwellings be facing onto Coonara Ave

•

The Draft DCP Section 2.6 Parking states:
OBJECTIVES
(i)

To ensure that all car-parking demands generated by the development are accommodated on
the development site
(ii) To protect the free flow of traffic into and out of the residential development and the
surrounding street network in accordance with Council’s ESD objective 7.
While it is understood that Hills Shire Council and the State Government have agreed to permit
units within the Sydney Metro Corridor to only have one car space per dwelling, even if it is three
bedrooms, Council cannot reliably meet Objective (i) with this ratio.
The total visitor car spaces is 40 for the multi dwelling housing and 400 units ÷ 5 dwellings = 80
spaces, ie a total of 120 spaces. The 40 must be on the roadways or more likely at the sportsfield
as there is no other provision made for a carpark. Possibly the 80 might be accommodated in the
underground carparks for the units. But that leaves no other space for the hundreds of second
car families. Objective (i) is considered to be unachievable with these controls. If the Objective
cannot be met is should not be included in the DCP as it could be misleading.
•

The Draft DCP Section 2.8 Minimum Lot Sizes is just simply unacceptable for this site as
discussed elsewhere in this submission.

VOLUNTARY PLANNING AGREEMENT
•

There is no provision for contributions to State public infrastructure as required under the terms of
the Gateway Determination dated 31st October 2017. Mirvac is only providing a minor
contribution to Local infrastructure and nothing at all to State public infrastructure.

•

That local contribution consists of only:
o An existing playing field. Plastic grass and a fence will be added. The land only component
of the 2.5 hectare playing field is valued at $25 million in the Mirvac/Hills Council Voluntary
Planning Agreement.
o A road. Mirvac has to build a perimeter road anyway between the dwellings and the Forest to
be compliant with the Rural Fire Service Planning for Bushfire Protection regulations.
Donating it to Council means all Shire residents will be obliged to pay for its maintenance.
Land only for the perimeter road is valued at $16.6 million in the VPA.
The whole 25 hectare site is valued by Mirvac at $77 million in its December 2018 annual
property report.

•

A dedicated cycleway must be included to meet the Hills Shire Council Ecologically Sustainable
Development Objective #9 which is "To encourage the use of public transport, bicycles and
pedestrian trips in the development and design process". The site is well situated to encourage
people to cycle to the Cherrybrook Station. The narrow perimeter road with parking on one side is
not conducive to safe design. A perimeter cycle path, separated from pedestrians and traffic,
would need to be included in the development.

•

Council insists that ordinary residents must ensure "that for every tree removed a replacement
tree is planted elsewhere within the property". A development of this size should be no different.
Mirvac's Biodiversity Policy states that it will protect, enhance, restore or offset. Yet it is
removing almost 2,000 Blue Gum High Forest species trees without offsetting a single tree.

A contribution must be made to Council to provide funds for street tree planting
surrounding the site to offset the almost 2,000 trees that are to be removed from the site.
Neighbouring Councils calculate the fee for this type of offset planting to be approximately
$235,000 per hectare based on area removed. It can be seen from Diagram #8 that
approximately 50% of the proposed 13.71 hectares to be bulldozed has tree canopy on it. Being
conservative, estimating 6 hectares, that contribution would amount to approximately $1.4 million
towards offset street tree planting. The community expects Mirvac to uphold the commitments of
its Biodiversity Policy and provide the residents of the surrounding locality with offset replacement
trees. We're sure Mirvac could create a good marketing tool out of the Mirvac Street Tree
Program.

Diagram #8 - approx half the development footprint is covered by tree canopy

•

Mirvac's contribution to local facilities is considered inadequate given the size and value of the
development. The proposal for draft the VPA does not cover potential infrastructure upgrade
costs, and only relates to social / open space infrastructure. These costs should not be borne by
the Council or by ratepayers.

INFRASTRUCTURE
•

There should be a proper infrastructure plan developed and a full background constraints report
prepared prior to any further progress on this proposal. There are likely to be additional
infrastructure upgrades including stormwater runoff quantity and quality, due to substantially
increased proposed sealed areas. Again, the proposal for the draft VPA does not cover potential
infrastructure upgrade costs, and only relates to social / open space infrastructure. These costs
should not be borne by the Council or by ratepayers.

TRAFFIC IMPACTS
•

The area is currently suffering with traffic congestion on the local traffic network during peak
periods, local intersections are at capacity and require intersection upgrades.

•

Further detailed modelling of the traffic through the West Pennant Hills Valley (via Taylor Street,
Oakes Rd and Aiken Road) is essential as these roads are already over capacity during peak
periods. Relevant modelling work has not been undertaken as currently the site is utilized for
NorthConnex construction parking not business zone use. The traffic from this development
should be directed onto Castle Hill Road instead of through the valley. Thus putting the traffic
flows onto the available regional road network instead of through residential areas.

•

Slope of land from the site to Castle Hill Road and the future Cherrybrook station has not been
considered adequately. The slope is a strong impediment to pedestrian access in this case.

•

The traffic study commissioned by Hills Shire Council does not properly consider that traffic from
the site will enter into the West Pennant Hills Valley already gridlocked street system in the
morning peak hour. This should not be compared to vehicles that currently enter the site in the
morning, mainly from Castle Hill Rd and therefore do not impact on the gridlocked Valley.

•

Council's traffic study is based on traffic volumes into and out of the site and at nearby
intersections in 2018. While the Council report states that "about 1200 staff are currently
employed there" (the site) the traffic counts are not reflective of the number of people directly
employed onsite. NorthConnex staff are regularly bussed in and out of the site, distorting the
traffic count, some people use the bus, some for multiple trips and some park on the site but do
not work there. Council's traffic survey is therefore of limited use as the traffic counts are
distorted.

•

The traffic study undertaken by Mirvac does not take into account the cumulative effect of this
site together with the thousands of new residents that will live in the new high rise and medium
density zones around Cherrybrook Station. Just because Development Approvals have not yet
been granted for these sites does not mean that they will not be built. The area has been zoned
for high rise and that will be proceeding now that the station is completed.

•

It is considered unreasonable to suggest that the residents around the station will primarily use
the Metro train for transport and therefore there will be a decrease in traffic. There is no train to
access daycare, local schools, Bunnings, the beach, visiting friends etc. The majority of residents
will need to have vehicles.

•

No traffic and transport accessibility improvement options have been proposed despite
"identification of traffic and transport accessibility improvement options for the Cherrybrook
precinct" being a requirement of the Gateway Determination dated 31st October 2017. This
requirement has not been removed. The Council report's identification of improvement options
that could be provided by Council or the State Government for the Coonara Ave/Castle Hill Rd
intersection does not fulfil the intent of this criteria.

•

No traffic improvement options have been proposed for Oakes Rd or Aitken Rd which are so
badly congested the line of cars on Oakes Rd in the peak hours is over a kilometre long. There is
no solution offered for adding further cars to this congestion. The links below show the typical
morning and afternoon peak hour traffic on Oakes Rd. This multi-million dollar development
should not add to this congestion instead of offering transport accessibility improvement options.
Oakes Rd northbound pm peak
Oakes Rd Southbound am peak

•

The bus priority lane through the WPH Valley, which is identified in the report, is not being
implemented by Hills Shire Council, RMS or Transport for NSW. It would require significant
funding and there are significant infrastructure constraints at the main roundabouts that
effectively prohibit the implementation of a bus lane.

•

The site is incorrectly identified as being within 800m walking distance of Cherrybrook Station.
Even residents in the closest dwelling to the station would have to walk away from the Station to
exit the site, then walk back towards the Station, making the distance over 1km. Most of the
residents would be more than 1km from the station with some being up to 1.4km away. There is
no pedestrian route to Cherrybrook Station other than along Castle Hill Rd.

•

Fig 1.6.2 of the ARC traffic report (July) shows a walking distance of 800m from the northern
pedestrian exit to the station. However from where the IBM pedestrian exit meets Coonara Ave to
the station ticket barrier it is more than 880m². The distance from the northern vehicle exit is a
conservative 1.04km.

•

The topography of Coonara Ave has been dismissed as not relevant. Clearly people are less
willing to walk up a steep gradient, even if it is downhill on the way home. Some of these
residents will be young children, parents with strollers, commuters in business suits etc. It can be
seen from the photos below that this is a very steep gradient. It might be suitable for powerwalkers or fitness fanatics but it is not conducive to young families or the elderly who might
otherwise use the Metro.
The older demographic looking to downsize that Mirvac claims to have a waiting list for will not
appreciate this steep hill at the beginning of a trek to the Metro station. The climb would be even
more likely to bring on palpitations than the thought of the flights of stairs in their supposed dream
retirement home when they get home. If Mirvac thinks it can market these micro-terraces at the
bottom of a steep hill like this to elderly people then they must have an amazing marketing
department. Refrigerators to Eskimos anyone? Or maybe they can invest in a defibrillator
business.

•

There is no acknowledgement in the report that many residents would drive to the station to drop
off partners and children.

•

A detailed assessment of the southern route has been excluded from the Mirvac traffic report in
spite of the fact that most southbound vehicles exiting the West Pennant Hills Valley use this
route. The Council traffic report only considers the southbound route as far as the Aiken/Oakes
Rd roundabout.

•

The distributional assumption for traffic as a residential site is invalid. The report states ‘There is
no information to suggest that these distribution paths would be significantly different following
the proposed rezoning’. This assumption is inappropriate because there are lots of reasons why
the distribution would be different following rezoning.
o Many of the current users are NorthConnex workers employed at the southern compound
(Pennant Hills Rd nr M2). They clock-on at Coonara Ave and are bussed to work. Any worker
living to the north of the IBM site would naturally park at the Coonara Ave site. Any worker
living to the south would be more likely to drive to the southern compound directly, evidenced
by the large number of vehicles parked on local streets. This behaviour skews the current
distribution in favour of trips to/from the north.
o Residents of the site would be driving to/from their place of employment, taking children
to/from daycare, school and after-school activities, visiting friends and family etc. There is no
evidence that 80% of these trips would be to/from the north. The additional traffic congestion
on the southern route through WPH Valley has been underestimated as a result by assuming
that only 20% of trips will be southbound.

•

The traffic reports make much of the likely overall reduction in trips generated by a residential site
compared to a maximum capacity commercial site, but this is spurious information unless the
direction of travel is considered. As a residential site, there will be more traffic contributing to rush
hour congestion. The effect on the southern route has been seriously understated due to the
invalid assumption that only 20% of vehicles will go south.

•

The report does not include trips generated by the proposed playing field. Most after school
sports start and finish in the afternoon peak period yet no traffic modelling has included these
trips. There is no modelling that includes weekend sports on the new public playing field either.

•

There should not be two entrances or exits onto Coonara Ave from the site. That will just add to
delays for the queues already on Coonara Ave. On site residents will be cutting in from two
locations. There is already a ring road around the site for bushfire purposes. The second
entrance is unnecessary. If an additional exit is needed for emergencies then it should have a
gate that is locked and only accessible by emergency services.
It was interesting to see that on the first two days that the Metro Station was open at Cherrybrook
(27 & 28 May) an LED sign was parked on the grass verge on the corner of Coonara Ave and
Castle Hill Rd facing the westbound traffic and even early in the morning the sign was advising
motorists that the Cherrybrook Station carpark was full and directing motorists to go to the
Showground Station at Castle Hill. While it is understood that it is the State Government's
preference for people to park at the Showground, that option is already inadequate.
On 28 May at 8.30am a sign on Country Drive advised "CHERRYB'K CAR PARK FULL. USE
SHOWGR'D CAR PARK" (Photos #1 & #2). We wonder what time the FULL sign went up on
Showground Station.
On 29 May at 10am the sign on Castle Hill Rd was advising people to go even further afield, back
up the line to Bella Vista, 10.7km away (Photos #3 & #4).
We have had residents raise this issue with us noting the signage. Motorists are having to go
THROUGH Castle Hill to get to the Showground Station or to Bella Vista, further adding to the
congestion in Castle Hill. It is incongruous that motorists are would have to go even FURTHER
away from the city to be able to park.

Photos #1 & #2 - Cherrybrook Metro car park full, use Showground carpark - sign on County Drive, 8.30am 28.05.19

Photos #3 & #4 - Cherrybrook Metro car park full, use Bella Vista carpark - sign on Castle Hill Rd, 10am 29.05.19

On a cold wet windy winter's morning (when we do eventually have one of those winters again)
Mirvac residents will not want to walk up to 1.4km to the station. They won't be able to park at the
Metro. If they use a Park and Ride option they will be adding more traffic movements that have
been modelled. The infrequent Coonara Ave bus service would be inadequate. There is no
priority bus lane on Coonara Ave, further adding to delays.
The assumption that Metro is accessible from the site is unsupportable. The whole raison d'etre
for including the site within the Sydney Metro Northwest Corridor appears to be fatally flawed.

AWARD WINNING IBM BUILDINGS
•

The multi-award winning IBM buildings took four years to design and minimised impact on the
Forest. 40,000 native trees and shrubs were planted by IBM which maintained wildlife corridors.
This campus-style development should be repurposed as an employment or educational precinct,
not bulldozed.

URBAN DESIGN REPORT
•

There are a number of questionable assumptions in the report. The first is that the Cherrybrook
‘Priority Precinct’ is being worked on currently when all evidence is to the contrary. Certainly
Hornsby Council confirmed at the end of 2018 that they had had no communication with the
Department of Planning on this for over 12 months.

It should also be noted that these Precincts are no longer called Priority Precincts (now Planned
Precincts) and that the current Planning Minister Rob Stokes has stated publicly that he is open
to reviewing the boundaries of these precincts (Sydney Morning Herald 15 May 2019) and
encourages medium density. The bulk of the site is not within the original PP boundary. There
has been no successful application to date for development within the area noted as ‘Future
Urban Intensification.’
•

Secondly the noted walkability to the new Metro station does not take into account that only a
small portion of the site is within the accepted Planning Department’s ‘walkable’ radius, nor that
the natural topography would discourage walking to the station which is located on a ridge.

•

Another questionable assumption is that opening the bushland to the public is a way to protect
vulnerable flora and fauna when in fact it is the opposite. The introduction of gardens, pets and
synthetic playing fields would have a demonstrable negative effect on the bushland and its
inhabitants.

•

The aim of the ‘Design Concept’ for the development is described in the report as: ‘to create a
new community with a design that respects the existing context surrounding the site, the high
environmental values on the site and strengthens the character of the development through a
strong relationship with the landscape and built form character of the area’ (page 8).
The proposed development refers only to itself and does not substantially take into consideration
the surrounding urban fabric, nor does it overtly relate to the bushland surrounding it, except that
part of the site is excised from development (at least at this stage).

•

The proposed dwelling types are shown as generic ‘exemplars,’ which is understandable given
that this is the approval stage, but the report claims that the development will ‘incorporate high
quality façade design and finishes’ (page 21) which is not evident in the material provided. The
proposal claims that the 2 storey houses closest to Coonara Ave will provide complimentary
scale to existing Coonara Ave residences, but again that is not evident in the exemplars shown,
nor in the proposed lot widths.

•

The report claims that the design is predicated on the local environment and situation and yet
there is nothing to suggest that this has been taken into account, except for solar access and
topography. Apart from the location noted there is nothing to distinguish the proposal from one in
any other suburb, or city.

•

It is arguable whether the degree of housing diversity is warranted and whether the minimum
86m² lot size, and subsequent narrow dwelling width, is acceptable. 86m² is substantially below
the minimum lot size allowable under The Hills DCP 2012 (2.13.2).

REGIONAL PLANNING
•

The recently released Greater Sydney plan for Central City District was drawn from extensive
community consultation, and outlines that:
o “residents in the Central City District will have quicker and easier access to a wider range of
jobs”
o “The vision will improve the District’s lifestyle and environmental assets.”
o This will be achieved by “Retaining industrial and urban services land”

•

The Central City District plan also outlines targets for supporting local employment and achieving
the 30 minute city. Specifically, the plan states that “All existing industrial and urban services land
should be safeguarded from competing pressures, especially residential and mixed-use zones".

This approach retains this land for economic activities required for Greater Sydney’s operation,
such as urban services.
•

Rezoning the land from B7 Business Park to a mix of high and medium density residential zoned
land cannot be consistent with these objectives.

MINISTERIAL DIRECTION REGARDING BUSINESS ZONES
•

The Directions issued by the Minister for Planning under Section 117(2) of the Environmental
Planning and Assessment Act 1979, includes Direction 1.1 Business and Industrial Zones.
Objectives
(1) The objectives of this direction are to:
(a) encourage employment growth in suitable locations,
(b) protect employment land in business and industrial zones, and
(c) support the viability of identified centres.
(4) A planning proposal must:
(a) give effect to the objectives of this direction,
(b) retain the areas and locations of existing business and industrial zones,
(c) not reduce the total potential floor space area for employment uses and related public
services in business zones,
(d) not reduce the total potential floor space area for industrial uses in industrial zones, and
(e) ensure that proposed new employment areas are in accordance with a strategy that is
approved by the Secretary of the Department of Planning and Environment.
The proposal is inconsistent with the Objectives (a) and (b), does not give effect to the Objectives
of this direction, nor does it retain the areas and locations of the existing business zone and it
reduces the total potential floor space area for employment uses and related public services in
business zones.
It is considered that Hills Shire Council's justification for the inconsistency is
insubstantial
o All of the leases on the site run out this year. Mirvac has only offered short term leases which
are not viable for long term business consideration
o The buildings are modern and have flexible work areas as can be seen in the previous internal
photographs courtesy of the Mirvac leasing brochure (see Economic Assessment Section of
this submission)
o It is truly mind boggling to read Council's statement that the site has poor access to outside
amenity. The supposed good access to outside amenity is the sales pitch being put forward for
this being a residential site. Council and Mirvac cannot have it both ways.
o Access to Castle Towers is just a couple of minutes on the Metro (and a short walk for
residents but oddly a long walk for employees !!) Council should get its stories straight
o The site is not competing with Rhodes or the City of Parramatta. It is a unique offering that
could be a boutique employment area or corporate zone. Mirvac has been incapable of
offering its true potential for local employment by its restrictive short term leases
o The loss of commercial space being inconsequential compared with other areas could just as
reasonably be couched in terms of the number of residences proposed is inconsequential
compared with the number of units to be built around the Metro North Corridor. It all depends
on what outcome Council and Mirvac are supporting

o The quoted job loss is based on a fraction of what the site is capable of supporting. At its peak
IBM employed nearly 3,000 people.
The planning proposal is inconsistent with Direction 1.1 as it reduces the area of an
existing business zone and reduces the total potential floor space area for employment
uses. The inconsistency is not justified.

ECONOMIC ASSESSMENT & "NEIGHBOURHOOD SHOPS"
•

The HillPDA Consulting letter to Mirvac dated April 2017 takes the position that the site is not
viable as a B7 zoned business park and therefore it "poses a high risk of social detriment,
sterilisation, property neglect and urban blight". It justifies the proposal as being aligned with
state and local policy to "encourage urban renewal in degraded or neglected parts of the city
(a clear risk with maintaining the B7 zone..)".
The HillPDA Consulting letter to Mirvac dated April 2017 "The current business park was purpose
designed and built for IBM some 30 years ago for their Australian headquarters and data
recovery service" and "As documented in the HillPDA report nothing has changed".
We think that possibly we are looking at a different site to HillPDA Consulting. A degraded or
neglected part of the city? Urban blight? Social detriment? Property neglect? Nothing has
changed? Are we looking at the same site?
The photos below are of this "neglected part of the city", Coonara Ave, West Pennant Hills

48 Coonara Ave - Sold 28.08.2018 - $1,620,000

94 Coonara Ave - Sold

The photos below are of the buildings that are supposedly indicative of "urban blight" and
"property neglect". Perhaps the letter is referring to Mirvac's failure to continue the bushcare
program that IBM ran successfully with the National Trust for decades. Certainly Mirvac's
disgraceful neglect of the Forest has permitted fast growing Privet (Ligustrum Lucidum) and other
weeds to invade the Forest areas.

Nothing has changed? Not even the magnificent recently refurbished buildings that have original
Australian artworks? (above) Or the state of the art entrance foyer? (below)

Sterilisation? We think that's more like what Mirvac wants to do to this unique site. Sterilise the
earth to build sterile units and Mirvac mouse-houses. We think those statements made in the
HillPDA Consulting letter with regard to the IBM campus are hogwash.
•

It gets infinitely better. "Of relevance in assessing a Planning Proposal is the Environmental
Planning and Assessment (EPA) Act (1979). A key object of the act is the “promotion and coordination of the orderly and economic use and development of land” (Section 5) which has a
similar nuance to Section 79(C) in respect of economic impacts".
Let us consider the Objects of the Environmental Planning and Assessment (EPA) Act. As
Council would be aware the numbering system for the Act has changed. The relevant old
numbering is included for ease of reference. There are ten Objects of the Act, the seven which
are relevant here are below, only one of which is as quoted in the HillPDA Consulting letter.

1.3 Objects of Act
(cf previous s 5)

The objects of this Act are as follows:
(a) to promote the social and economic welfare of the community and a better environment by the
proper management, development and conservation of the State’s natural and other resources,
(b) to facilitate ecologically sustainable development by integrating relevant economic,
environmental and social considerations in decision-making about environmental planning and
assessment,
(c) to promote the orderly and economic use and development of land,
(d) to promote the delivery and maintenance of affordable housing,
(e) to protect the environment, including the conservation of threatened and other species of native
animals and plants, ecological communities and their habitats,
(f) to promote the sustainable management of built and cultural heritage (including Aboriginal
cultural heritage),
(g) to promote good design and amenity of the built environment,
It can been seen from the above Section of the Act that "to promote the orderly and economic
use and development of the land" is third down the pecking order. The other seven Objects could
be considered to be a massive FAIL for Mirvac if this project were to proceed. On the other hand
if the IBM campus were to be kept as an employment precinct o "social and economic welfare of the community and a better environment" - yep, the awardwinning recently refurbished employment hub in the middle of a reinstated Critically
Endangered Ecological Community ticks that box
o "ecologically sustainable development integrating relevant economic, environmental and
social considerations" - yep, not wastefully demolishing seven perfectly serviceable, newly
refurbished buildings fits ecologically sustainable development; economic and environmental
as above; as for social, the IBM is much beloved within the community (note the over 3,500
objections to its demolition) which could become a hub of employment and social activity
o "to promote the delivery and maintenance of affordable housing" - that's a big FAIL for Mirvac
o "protect the environment, including the conservation of threatened and other species of
native animals and plants, ecological communities and their habitats" - that's a no-brainer if
the campus is retained but another big FAIL for Mirvac if it's allowed to bulldoze almost 2,000
trees and kill the thousands of native animals that live and rely on those trees for habitat
o "Aboriginal cultural heritage" - well Mirvac didn't even bother to do an Aboriginal Heritage
Impact Assessment. That's a big FAIL for Mirvac
o

"promote good design and amenity" - right. Mirvac mouse-houses on Mirvac micro-lots with
their backs turned to the residents of Coonara Ave and the community of the West Pennant
Hills Valley. And utility units that have smaller footprints than Council and the Minister for
Planning agreed to for the Sydney Metro Northwest Corridor. Another FAIL for Mirvac. As
opposed to the multi-award winning IBM campus specifically designed for the amenity of its
employees, the surrounding neighbourhood and the ecologically significant site.

So where were we? Ah yes, "promote orderly and economic use and development of land".
o
o
o
o
o
o
o

loss of employment land
micro development that is out of character with the surrounding locality
6-storey units in the midst of two storey detached dwelling neighbourhood
micro-lots that are too small for families
3-storey mouse-houses with flights of stairs that downsizers won't be able to manage
not within walking distance to the Metro
devastation of the environment - loss of almost 2,000 trees and significant impact on CEEC

Overall a disorderly development where the only economic benefit is to the proponent and
which FAILS to meet any of the other Objectives of the EP&A Act.
•

The HillPDA Consulting letter gets EVEN BETTER. As referenced above the letter states "A key
object of the act is the “promotion and co-ordination of the orderly and economic use and
development of land” (Section 5) which has a similar nuance to Section 79(C) in respect of
economic impacts". The letter continues that "Clearly there is an obligation on Council to act
rather than "do nothing" or seek alternative unviable uses to ensure the objects of the EPA Act
are not being undermined".
So let us have a look at Section 79C. Again the correct Section number is included with reference
back to 79C for ease of reference.
4.15 Evaluation
(cf previous s 79C)

(1) Matters for consideration—general
In determining a development application, a consent authority is to take into consideration such
of the following matters as are of relevance to the development the subject of the development
application:
(b) the likely impacts of that development, including environmental impacts on both the natural and built
environments, and social and economic impacts in the locality,

The Act says that the "consent authority is to take into consideration ... the likely impacts of that
development, including environmental impacts etc, etc". The Act DOES NOT, nuanced or
otherwise, include the corollary whereby the consent authority is to take into
consideration the likely impacts of NOT undertaking the development.
To the best of our knowledge there is NO obligation on Council to act to provide the proponent
with rezoning approval.
•

The funniest bit though is that the letter actually even states that "The

planning authority to mitigate these risks"

onus is on the

(of sterilisation, property neglect and

urban blight). Seriously? Are we still in Australia?
Since when does Council, ie ratepayers, have ANY onus to ensure that Mirvac does not neglect
the property and thus create an urban blight?
We feel that "the reality of the situation" as the letter likes to say, is not bad planning or lack of
planning but that Mirvac has offered only short term leases for the site - as their leasing sales
brochure puts it, "short and flexible lease terms" - which NO corporate entity could feasibly
consider.

•

The claim that the site as is uncompetitive with commercial offerings elsewhere in Sydney may
well be true however that does not mean that it is totally unviable. It will find tenants at the right
price however Mirvac may not want to discount and would make a much greater return from the
re-zoning. There is likely to be tenant or purchaser that would value the site highly but rezoning is
easy and far more profitable.

•

The letter states that the local jobs lost are insignificant in relation to large expected jobs growth
in the greater north west of Sydney especially around railway stations. Here we have an existing
employment area also close to a railway station. It justifies the proposed residential zoning on the
basis of closeness to the railway. We believe it cannot have this both ways. Examples of recent
Transit Orientated Developments in Sydney given in the report include Rhodes which is an
extremely poor example to use as it totally overloads its local transport infrastructure.
It makes a point about the successes of mixed use developments especially in several overseas
centres such as Singapore. This is irrelevant as the proposal is to put housing within an area
already supporting housing. West Pennant Hills is hardly Singapore. To imply that this proposal is
the type of urban renewal that is critical for sustainable development and ensure economic
vibrancy we believe is nonsense.

•

The letter also states -

The research for these statements does not appear to have extended to the Mirvac leasing
marketing brochure, which refutes every one of the highlighted location amenity attributes that
are supposedly lacking:
Modern Flexible Commercial Space

Public transport connectivity

Local Dining and Retail

End of Trip Facilities

Don't forget there's also the building that housed the emergency back up for IBM. What a
wonderful place for fitout as a local gym.
It all sounds like the perfect place to work doesn't it. Doesn't sound quite the same as "social
detriment, sterilisation, property neglect and urban blight". Marvellous Mirvac marketing.
Don't forget with the Metro supposedly within walking distance for all those fit young workers, the
IBM campus now is just a couple of minutes to Castle Towers on the Metro.

• The retention of the employment precinct is a much more orderly
and economic use of the land. The entire employment footprint
must be retained.
•

Just one other interesting point from the HillPDA Consulting letter. This delightful little gem is on
page 3 of the letter -

Really. Is there something the community has not been clearly told?

WHAT PROPOSED RETAIL / COMMERCIAL COMPONENT?
The businesses of the Coonara Rd shops would want to know about that.
Let us guess why the R4 zoning was applied over the current multi-storey carpark but no building
was proposed for that area. When questioned at the community Mirvac-meet-and-greet it was
noted that the answers on why that area was zoned R4 when there was no high rise were notably
coy - along the lines of oh it will cover anything that might go there.

Neighbourhood shops !!!
Zone R4 High Density Residential

3 Permitted with consent
Attached dwellings; Boarding houses; Building identification signs; Business identification signs;
Centre-based child care facilities; Community facilities; Dual occupancies; Dwelling houses;
Home-based child care; Multi dwelling housing; Neighbourhood shops; Oyster aquaculture; Places
of public worship; Residential flat buildings; Respite day care centres; Roads; Shop top housing;
Any other development not specified in item 2 or 4
neighbourhood shop means premises used for the purposes of selling general merchandise such as foodstuffs,
personal care products, newspapers and the like to provide for the day-to-day needs of people who live or work in
the local area, and may include ancillary services such as a post office, bank or dry cleaning, but does not include
neighbourhood supermarkets or restricted premises.

So a bakery, cafe, newsagent, hairdresser, beautician, butcher, restaurant, bank,
accountant, solicitor, dry cleaner, chemist, doctor, dentist, optometrist, child care, etc
That would most likely put most of the Coonara Ave shops out of business.
Just how many storeys would neighbourhood shops be permitted to be? We trust that the whole
22 metres of the R4 High Density Residential Zone would not be permitted for "neighbourhood
shops".
The community has raised the question many times with Council and with Mirvac as to what
would be built on that portion of the site. Council should have ensured all aspects of this proposal
were made transparent, particularly with respect to the existing local businesses on Coonara
Ave. The unfortunate businesses in the Coonara Ave shops would have probably liked the extra
business of the development. Instead they would get strong competition which would most likely
be their death knell. How many people understood this possibility?
This would NOT be consistent with the first Object of the EP&A Act:

(a) to promote the social and economic welfare of the community and a better environment by the
proper management, development and conservation of the State’s natural and other resources.
• It is considered ESSENTIAL that the area that encompasses the current multistorey carpark would be zoned as E2 Environmental Conservation and the area
reinstated and revegetated with Blue Gum High Forest species.
This would provide not only a vegetation buffer between the units and the Cumberland State
Forest, it would give the community confidence in the outcome that there will not be
neighbourhood shops or other uses that would bring an unacceptable amount of traffic into the
development, further over-burdening the local traffic network.

•

Of course, this brings us right back to the issue of the bushfire Asset Protection Zones.
Firstly, the point that was raised in the Bushfire section of this submission - why was "Managed
Land" included next to an open carpark that does not require an APZ under the RFS Planning for
Bushfire Protection; nor would it be needed for a to-be-bulldozed multi-storey carpark. But it
would be needed for "neighbourhood shops". We ask again, how many people would be aware of
this possibility, when it was only disclosed to the community in a few lines in the Economic
Report? It seems that the Bushfire Assessment probably knew about it as it appears to have
taken it into account.
Secondly, it can be seen from the Bushfire Assessment APZ map below that an APZ would be
needed between the neighbourhood shops (where the footprint of the multi-storey carpark is at
the bottom of the diagram) and Cumberland State Forest, which abuts right up to the boundary
(which is the pink line). As raised in numerous submission, this would mean that an APZ
would need to extend into the Cumberland State Forest, or the footprint be reduced
dramatically.

•

The RFS Planning for Bushfire Protection clearly states that an APZ cannot be applied over a
neighbouring property without the written permission of the neighbouring land owner.

It would be considered an absolute sacrilege if State Forests were to permit
any part of the Cumberland State Forest to be cleared for an APZ Inner
Protection Zone simply for a Mirvac "neighbourhood shops" development.
Any trade-off for adding the CEEC to Cumberland State Forest would be equally unacceptable.
Only 15% of the tree canopy cover would be permitted to remain for an APZ, with no tree canopy
to be closer than 2 metres from another tree canopy. That part of the Cumberland State Forest
would be gutted.
If Mirvac wants to put in a child care centre, which it would be permitted to do under the
R4 zoning and which would be an obvious choice given that Mirvac claims this would be
"a family-friendly community", that part of the development would be classified as a Special
Fire Protection Purpose (SFPP) development under the RFS Planning for Bushfire Protection. On
the steep slope that forms the east part of the site, that would likely require an APZ of 100m.
Right into the Cumberland State Forest. The RFS does NOT recommend removing trees on
steep slopes for good reason. It can cause the top level of soil to erode and slip. And this site is
already in a landslide risk area, the ridge/escarpment that forms Castle Hill Road.

•

It can be seen from the Google satellite image below just how far back into the Cumberland State
Forest the APZ would theoretically have to extend. That is if hypothetically State Forests were
to allow the complete devastation of a major portion of the Cumberland State Forest
simply for Mirvac profits.
Either that or the neighbourhood shops would need to be moved 100m away from the boundary,
right on top of the watercourse and the riparian zone and some of Mirvac's units.
It is bad enough that someone in authority appears to come up with a brainless idea for
neighbourhood shops right next to the Cumberland State Forest, it is another thing entirely that
little information apart from a couple of sentences amongst hundreds of thousands of exhibited
sentences, indicate what it considered likely to occur.

•

Council would need to ensure from the outset that NO neighbourhood shops would be permitted
on this site. That's easily done by properly extending the E2 zone right along the eastern
boundary as should have been done in the first place. If the multi-storey carpark was to be
demolished then the land must be reinstated as the Critically Endangered Ecological Community
of Blue Gum High Forest, just as IBM and the Cumberland State Forest did. After all, Mirvac does
profess to be environmentally conscious.

CONCLUSION
Based upon the above information it is considered that the proposal should not be
supported and certainly not in the current form. It is requested that the inadequacies of
the information provided are considered and that it be determined that the rezoning
request should not proceed. The values of the site and development constraints need
to be fully considered.
The suggested R3 Medium Density and R4 High Density zones will result in a
residential density which is completely incompatible with the surrounding development.
There is no proposal to transition the development density or to respond to local
character and development form. The lot yield is too high and will result in outcomes
which impact on the environment, are incompatible with surrounding neighbourhood,
will cause unreasonable traffic and infrastructure outcomes. A mix of R2 Low Density
Residential and a greater area of E2 Environmental Conservation zones would be
more appropriate, if and where this is supported by the background reporting.
Thank you for your attention to and consideration of these individual objections (each objection being
dot-pointed). We understand that Council is required to take into consideration all objections and we
therefore look forward to each dot-point objection being considered in Council's report on this
Planning Proposal.

